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Garda Support Measures for Victims of Crime

1.

INTRODUCTION

The needs of victims of crime have tended to be overlooked within the Irish criminal justice system until recently. With increasing awareness of those needs, the environment for crime victims has been changing rapidly. In the last decade, new victim support organisations have been established, new legislation introducing more victim-centred criminal reforms has been introduced, and a culture of victims’ rights has begun to develop. 

In this context, the Commission for the Support of Victims of Crime was set up in March 2005 with a three year remit to (a) devise an appropriate support framework for victims of crime into the future. and (b) to disburse funding for victim support and assistance measures. 

As part of its work, the Commission has sought to ensure continuity of services on the ground for crime victims where existing services were failing or absent; but it has also committed to undertaking a comprehensive review of current and future needs with a view to devising a framework of victim services into the future.

An important aspect of the Commission’s role has been ensuring the provision of a high quality service across the country to victims of crime; seeking to ascertain that basic conditions are met and that there is a commonality of practice across the board. In particular, the Commission has sought to ensure that there is no duplication of the services provided and that victims in all areas are receiving a consistency of service. 

To assist the Commission in maintaining regular contact with the service providers, that is the organisations providing services directly to victims on the ground, and to which the Commission is disbursing funds, the Commission has appointed a Co-Ordinator to act as liaison officer between the Commission and the funded groups. The Co-Ordinator met with all the groups during 2006, and brought their concerns to the Commission and to criminal justice agencies.

In February 2007, as part of its work in devising a framework for the future development of victim services, the Commission published a request for tender inviting interested parties to carry out research and produce a short factual report on:

· The services currently provided in Ireland by non-governmental organisations and others to victims of crime;

· Irish/European legislation in relation to support for victims of crime; and

· A literature review on the systems for the support of victims of crime pertaining in EU and non EU common law countries. 

This Report represents the product of that research, carried out by the authors as the successful tenderers, and commissioned by the Commission itself. The objective of the Report is to provide the Commission with comprehensive information about existing supports in this jurisdiction for victims of crime, including an evaluation of the adequacy of current supports available. 

An additional objective is to provide the Commission with a selective comparative review and analysis of supports available in other jurisdictions which might usefully be applied in Ireland.

The research was conducted in three simultaneous phases over a period of four months. First, empirical data were gathered on the services currently provided by victim support groups to individual victims of crime. Secondly, an overview was prepared of Irish and European law as it relates to victims of crime. Thirdly, a review was carried out of the supports and services available to victims of crime in a selection of other jurisdictions. 

Given the parameters of the research brief, and the very limited timeframe available to the researchers, empirical data were not gathered either from statutory agencies (such as An Garda Síochána or the Courts Service); nor from the victims of crime themselves. Clearly, further research seeking the views of crime victims directly would be very useful indeed in devising a comprehensive framework for victim support, and the need for this further research to be conducted is one of the recommendations made in this Report.

The findings of the research team are presented below. A series of conclusions have been derived from the research and are presented in the final chapter.  

2.
RECOMMENDATIONS

With increasing awareness of the needs of victims, the environment for crime victims has been changing rapidly in recent times. In the last decade, much more debate has been generated about the experiences of victims; new victim support organisations have been established, new legislation introducing more victim-centred criminal reforms has been introduced, and a culture of victims’ rights has begun to develop. However, an impression persists that little has been done by way of substantive change for individual victims in a practical sense. 

Real concerns remain about the adequacy of supports available to victims on a consistent basis across every region of Ireland. Further concerns exist about the extent to which Irish legislation on victim supports meets our obligations at EU and international level. Finally, a comparative review of the services provided to victims in other jurisdictions indicates that much more could be done within the Irish criminal justice system to support the needs of victims and improve their experience within that system. 

For the purpose of this report, some of these concerns have been examined, and a comparative review conducted, in order to ascertain what may be done in practical terms to meet the needs of crime victims. Tentative suggestions and recommendations have been derived from the research conducted into each area of the study, and these are presented below under the headings used in individual chapters. One common theme has emerged from each phase of the research conducted; the need for the introduction of an enforceable Charter of rights for victims, and the establishment on a statutory basis of a national agency or commission for the support of victims of crime.

Empirical Findings

The responses provided by victim support groups to the survey conducted for this research indicate a widespread concern that support services are not available to crime victims on a consistent basis in every area nationally. Even where supports are provided in particular locations, the victim support groups take the view that victims may not be aware of them. Although An Garda Síochána have a policy of providing the names of victim support groups to individual victims of crime, they do not pass information about the victims directly to victim support groups, due to Data Protection legislation concerns. Thus the perception exists that no systematic referral procedure from statutory agencies to local support organisations is in place. 

Another key concern emerging from the survey is the perception among victim support groups that national co-ordination for local services is absent, and the fear that there is a consequent danger of duplication among agencies on the ground.

These concerns and others are addressed in some of the recommendations summarised below. 

1. A Victims’ Charter containing enforceable legal rights should be introduced on a statutory basis.

2. A national agency or commission for the support of victims of crime should be established on a statutory basis.

3. Support services should be established by a national agency or commission across different areas, to ensure equality of access to supports for victims in every geographical location, and at least in every county.

4. The system of referral to local victim support agencies by An Garda Síochána should be reviewed. Although An Garda Síochána have a policy of providing individual victims with the names of local victim support groups whenever a crime is reported to them, the perception exists among victim support groups that victims are often not aware of local support services. 

5. An emergency fund or rapid response call-out service (as proposed by the National Crime Victims Helpline) should be established at national  level to cover immediate out-of-pocket expenses and provide short-term interventions (for example, social workers, counsellors, help with fixing broken windows or doors) for vulnerable or isolated victims.

6. The provision of training in dealing with victims for members of An Garda Síochána, judges, prosecutors and court service personnel should be co-ordinated on a national basis to ensure consistency of service from State agencies.

7. The provision of more detailed information to victims about court procedures should be co-ordinated at national level.

8. Funding should be provided on a multi-annual basis to victim support groups.

9. Members of An Garda Síochána should receive improved training in taking statements from victims, particularly when sexual offences are reported to them.

10. Measures should be put in place to ensure a reduction in delays in court processes.

11. Courtroom facilities should be improved in every courthouse to ensure that victims have adequate space, and to separate them from the accused person/persons.

Irish Law and Practice

In recent years, the Irish courts have increasingly recognised that criminal proceedings involve the interests not only of the State and the accused but also of the victim and his or her relatives. The position of the victim has gained additional support from the recent movement to rebalance the criminal justice system by de-emphasising the rights of the accused.  At the same time, any changes in law and practice aimed at advancing victims’ rights must respect the constitutional and internationally protected rights of the defence. The tentative recommendations in this section highlight just some of the specific concerns identified by the research into current Irish law and practice. 

1. In terms of constitutional rights, there is support for the view that Article 40.3.2 implicitly obliges the State to protect and vindicate the life, person and property rights of victims of crime. The extent of any such State obligation has not been judicially determined but, at a minimum, Article 40.3.2 constitutes a springboard for the adoption by the State of measures designed to protect and support victims.

2. Reconsideration of proposals for the enactment of a comprehensive statutory charter for victims of crime is timely.  The position of victims and their role in legal proceedings would be enhanced by the adoption of such a code defining the status of “victim” and setting out legal rights and entitlements.  A charter would provide a single, dedicated legal foundation for victims’ rights and would assist in codifying existing law and practice.  It could also provide a statutory basis for a national victim support agency or commission, and could represent an opportunity to strengthen protection in specific areas which are in need of reform such as special measures for victims as witnesses, and mechanisms for the provision of compensation. In addition, a charter could include provision empowering the Minister for Justice to adopt regulations covering matters not strictly the subject of legal rights.
3. There is ample scope for reform of law and practice with a view to heightening the profile of the victim and reducing the trauma associated with legal proceedings.  The adversarial and accusatorial nature of the Irish criminal justice system disadvantages the victim in several respects. The interests of the victim are incidental and the role of the victim secondary in criminal proceedings. A first step would involve a detailed, comprehensive step-by-step examination of the role of the victim in criminal investigations and proceedings from the pre-trial phase, through the trial phase and beyond to the post-trial phase.

4. Irish law does not recognise victims of crime as a distinct category of witness.  Although the process of testifying may be particularly traumatic for victims, they are generally subject to the same rules and procedures as ordinary witnesses. Consideration should be given to extending the range and depth of special measures (such as live-television link and video-recorded evidence) afforded to witnesses under Irish law.  The possibility of making such measures available to victims as a designated category of witnesses should be examined. 

5. Victim impact statements potentially provide a meaningful way in which victims can contribute to criminal proceedings. The existing statutory procedure is limited in several respects, however, and has not been applied consistently in practice.  More generally, lawmakers should explore other possible ways in which victims might participate in proceedings.

6. The effective provision of adequate compensation for victims of crime is an issue that is ripe for reform. The options currently available in Ireland (the non-statutory scheme, compensation orders at sentencing, and civil proceedings) whether assessed collectively or standing alone, fail to provide meaningful access to compensation for victims. 

7. The position of victims of sexual offences raises particular concerns some of which have been addressed in legislation or detailed elsewhere.  Proposals for reform must take account of the particular needs of this group of victims and, where appropriate, the desirability of additional or heightened measures of protection.

8. Further research seeking responses from victims themselves is essential to gaining a more comprehensive understanding of the needs of victims of crime in Ireland.

European and International Standards 

National developments in relation to victims of crime in recent years have been mirrored by advances at regional and international levels. The need for States to provide adequate support and protection for victims has been recognised by various organisations for some time and is reflected in a range of international standards. These standards vary in their depth and breadth: some are general and aspirational but others create specific, legally binding obligations. A concerted international effort is now underway to secure the implementation of these standards in State practice.  The research suggests that Ireland is not meeting fully its commitment to victims as a member of the European Union, the Council of Europe and the United Nations.

1. Ireland is bound by the terms of the 2001 EU Framework Decision on the Standing of Victims in Criminal Proceedings. The empirical survey and analysis of law and practice suggest that Irish practice is not in conformity with the Decision in all respects.

2. Ireland has neither signed nor ratified the 1983 European Convention on the Compensation of Victims of Violent Crime. Irish practice also falls short of the standards enunciated in the Recommendation on Assistance to Crime Victims adopted by the Committee of Ministers of the Council of Europe in June 2006.

3. As regards global standards, Irish law and practice arguably conforms to some of the UN basic principles of justice for crime victims but not to others. Ireland has signed but not ratified the 2000 UN Convention Against Transnational Organised Crime and Its Protocol Against Trafficking in Persons, Especially Women and Children (which contain provisions relating to victims).

Select Comparative Review

A review of support measures which have been introduced in a number of common law jurisdictions is instructive in considering the scope for reform of Irish law in respect of the role of the victim in the criminal justice process. 

1. Consideration should be given to the introduction of a Victims Bill of Rights. In order to maximise the protection and supports available to victims, such a Bill of Rights should be expressed in terms of mandatory entitlements rather than aspirational terms, as in the Manitoba model.

2. The establishment of a consultative process to precede the publication of a Victims’ Bill of Rights, to include all agencies within the criminal justice sector which deal with victims as well as organisations representing victims, would allow for a full debate on the scope and content of a Victims Bill of Rights.

3. The Victims Bill of Rights should state clearly the agencies which are subject to its application, and express in mandatory terms the obligations which apply in respect of each agency when dealing with victims of crime, such as the right to information and the right to support services.

4. A national victim support agency, Commissioner for Victims or Ombudsman for Victims should be appointed on a statutory basis, with specific functions to include liaising with various agencies of the criminal justice system and keeping under review the Victims Charter or Bill of Rights.

5. A formal complaints procedure should be established for victims who feel their rights under the Bill of Rights have not been upheld. A single, independent body should have responsibility for such complaints procedure, eg the national agency or Ombudsman for Victims, who should have the statutory power to investigate a complaint, issue a report following investigation and make recommendations based on those findings.

6. In order to ensure an ongoing dialogue with criminal justice agencies and organisations representing victims, a Victims Advisory Panel could be established to advise the national victim support agency and/or the Minister for Justice of policies, arrangements and the need for reform.

7. Specific provision should be made in the Bill of Rights for vulnerable victims and intimidated victims. A specific definition should be developed for each category and a statement of the additional supports which are to be made available to such victims. Useful models for such supports may be found in other jurisdictions.

8. The creation of a statutory definition of vulnerable or intimidated witnesses should be considered, as well as guidelines on the identification of intimidated and vulnerable witnesses and measures to provide protection and reassurance to intimidated witnesses.

9. Guidelines should be issued in order to ensure that appropriate interview methods are used in respect of vulnerable or intimidated witnesses, and providing for a full range of investigative and pre-trial support measures. 

10. Consideration should be given to a statutory provision allowing a court to apply special measures at a trial involving vulnerable or intimidated witnesses, eg the right of a vulnerable person to the presence of a supportive person while giving evidence.

11. The creation of a witness satisfaction survey would provide invaluable information as to the views of witnesses of the criminal justice system and their needs. In particular, a study on the experience of victims in relation to the use of Victim Impact Statements would help to ensure that the procedure is applied in a way that offers the most support to victims while minimising the stresses which may arise.

12. Statutory provisions or guidelines on the use of victim impact statements would assist in the minimisation of inconsistency in the use of such statements. 

13. Consideration should be given to creating a comprehensive Victims Compensation Scheme on a statutory basis which would define those entitled to apply for compensation and the injuries in respect of which compensation is payable, to include psychological injury, pain and suffering and provision for counselling.

3.

EMPIRICAL FINDINGS

Introduction

Any assessment of the needs of victims of crime in Ireland must of necessity be hampered by the lack of research into the extent of victimisation generally and the experiences of victims more specifically. Very limited quantitative or qualitative empirical research about crime victims has been conducted in Ireland to date, and most of this has focused on those victims who have been involved in court processes. Very little research has been done on victims of crime in respect of whom no court process has been initiated. 

Official crime statistics on the number of reported crimes, detection and conviction rates are provided in annual Garda Reports, and are now published by the Central Statistics Office.
 Academic discussion and analysis of these statistics may be found in a number of academic texts and articles.
 

Existing Empirical Research on Victims of Crime

The focus of academic research analysing official crime statistics has not generally been upon victims of crime. However, a small number of quantitative studies have been carried out seeking to discover the extent of victimisation; that is, the real numbers of persons who are victims of crime in Ireland, beyond merely those who have reported crimes to the police. Sometimes referred to as “crime surveys”, these are commonly used tools internationally which provide estimates of crime prevalence independent of official police figures, and which usually uncover a so-called “dark figure” of unreported crime greater than that disclosed by official police reports. 

The first major such victimisation survey in Ireland, referred to by O’Connell as “the landmark work”,
 was carried out in 1982-3 by Breen and Rottman for the Economic and Social Research Institute (ESRI), asking a sample of approximately 8,000 respondents about their experiences of six offences.
 The findings suggested that much greater numbers of these offences were committed than was indicated by garda figures. Further small victimisation studies were conducted in the mid-1990s, in particular the Dublin Crime Survey carried out by O’Connell and Whelan in 1994. 
 Again the actual crime figure revealed by these studies exceeded the figure supplied by the official Garda Annual Reports, and the authors concluded that where victims did not report crime, this was because they felt either that the crime was too trivial, or because they lacked faith in the ability of the police to investigate the offence. 

In 1999, the Central Statistics Office (CSO) carried out its first crime victimisation study, which also supported the view that Irish crime is under-reported.
 A further crime survey was published by the CSO in 2006, finding that there had been a small reduction in the prevalence of personal crime experienced by individuals between 2003 and 2006.
 The survey also found, in keeping with crime surveys elsewhere, that males and young adults are the groups most at risk of being victimised. However, the survey did not ask respondents about sexual or domestic abuse, crimes where the authors noted the majority of victims are female. The survey also found that highest rates of victimisation occur in Dublin; households in rural areas tend to have only half the prevalence of property crime as those in urban areas.

Other research into victims of crime has tended to be more qualitative in focus, seeking to explore the experiences of victims of crime. Much of this research carried out in Ireland has focused upon particular types of crime, notably sexual crime or crimes of domestic violence. However, in a more general Economic and Social Research Institute survey of 959 victims of crime, published in 2000, Watson
 found that the need for information on the progress of criminal prosecutions was a critical one for victims of crime, but that fewer than two in five victims were satisfied with the follow-up information provided by the police on their case, and only one in four were satisfied with the final outcome of the case. Watson further found that repeat victimisation was a serious issue, and that institutions in particular tended to suffer more multiple victimisations than individuals. She also found a “Dublin concentration” to exist, just as the CSO surveys show, especially high in cases of violent crime, with for example 80 per cent of victimisation by aggravated theft and burglary recorded in the capital city.

More detailed research has been conducted in Ireland into the experiences of victims of rape and sexual offences. Research by Leane et al, for example, highlighted the high attrition rate that applies to sexual assault offence cases in Ireland, and has concluded that attrition or slippage can occur at multiple points in the legal process, including the pre-reporting stage.
 A 1998 study by Bacik et al, which examined different legal principles and practices in rape law applying throughout the EU and their impact on victims of rape, found that significant problems remained. Difficulties were identified both with the definition of rape, and with the rules applied to the evidence given by the victim at trial.
 In 2002, the Sexual Abuse and Violence in Ireland (SAVI) report found that one in five women and one in six men had experienced contact sexual abuse in childhood, and that 42 per cent of women had experienced some form of sexual abuse or assault in their lifetime. These figures were far higher than those suggested by official reports on sexual abuse.
 A follow-on study conducted three years later re-interviewed some of the respondents to the original study in order to establish the effects of disclosure of sexual abuse.
 

Other research has been carried out on women's experiences of “domestic” violence (the alternative phrase “violence in intimate relationships between women and men” was used in a report reviewing the literature on such violence in this jurisdiction).
 The National Women’s Council of Ireland produced a report on sexual and other violent crimes against women and children in 1996, recommending the establishment of a national system for the collection of statistics on violence against women and children, in order to ascertain the true level of such abuse.
 A national survey on domestic violence conducted by Women's Aid in 1995 concluded that the rate of reported violence in the home underestimated the true level of such violence.
 A further study published by Women’s Aid in 1999 made various recommendations aimed at improving the experiences of victims of domestic violence in the court room.
 Victims of domestic violence tend to find the language and procedures of the legal process highly intimidating, and the study recommended that supports be provided to victims in the courtroom to ensure that they feel greater safety when giving evidence against their abusers.

Findings of Existing Research on Victims 

What little empirical research on crime victims that has been done to date has tended to show that, at a minimum, victims need to be kept informed throughout the criminal process; they need help in understanding the court system, legal language and legal procedures; and they often require practical support in attending court and giving evidence at the trial itself. 

Whether victims do in fact receive adequate levels of information, help and support from the services available to them at present is the question that this research seeks to answer, through surveying a range of victim support organisations currently operational nationally. 

Further research seeking responses from victims themselves to this question is essential to gaining a more comprehensive understanding of the needs of victims of crime in Ireland.

Methodology 
For the purpose of this research, a questionnaire (see Appendix 1) seeking empirical information on the range and quality of services available to victims of crime in Ireland was sent out in June 2007 to 43 organisations listed on a database supplied by the Commission for the Support of Victims of Crime. Thirty-two of those organisations had received funding from the Commission in 2006 (see Appendix A to Commission Annual Report 2006), and a further five received Commission funding for the first time in 2007.  Organisations were requested to return completed questionnaires by the end of July 2007. 

By the designated date, a total of 34 organisations had returned completed questionnaires (for list of organisations, see Appendix 2). This represents a very high response rate of 79%.

The questionnaire was formulated in order to ascertain information about:

· Ease of access to support services for victims of crime

· The uptake of the support services by victims

· The policies and practices of such services

· The evaluation, both external and internal, of the services

· The self-assessment of service providers

· Identification of gaps by service providers

· Suggestions for improved services and service delivery

In devising the questionnaire, assistance was gained from a reading of the 2005 and 2006 evaluations provided to the Commission by 22 funded organisations (copies provided by the Commission).

Findings

(a)
Range of Services Offered

Out of the 34 organisations which responded to the questionnaire, the majority had previously submitted evaluation reports to the Commission. Most groups that had submitted evaluations in 2006 had not changed their services substantially since then, although five groups reported an expansion or extension of the services they now offer to victims. In particular, the National Crime Victims Helpline reported an extensive development of the helpline, a national publicity campaign, and a surge in calls received from victims.

Most groups surveyed offer a range of different services to victims. Almost all of them provide court accompaniment services as part of the range of services they offer, and they have tended to use the funding provided by the Commission to provide training for those volunteers who carry out the accompaniment work. Other services provided in some cases included accommodation (offered in particular by organisations supporting survivors of domestic violence), counselling, advocacy, helping with liaison between victims and State agencies like An Garda Síochána and so on. 

Of the small number of organisations which do not provide court accompaniment services, three (AdVIC, Support After Homicide and the Centre for Parentally Abducted Children) offer more general advocacy and information services to specific groups of victims; one (the Irish Tourist Assistance Service) provides short-term practical assistance to tourists who are victims of crime; another (the National Crime Victims Helpline) provides a phone line service; Barnardo’s offers bereavement counselling and a helpline to children and families bereaved by homicide; the Dundalk Counselling Centre provides counselling; One in Four offers general supports to women and men who have experienced sexual violence; and Ruhama offers general practical support to victims of trafficking.

(b)
Adequacy of Services Offered

Unsurprisingly, the vast majority of respondent organisations rated the service received by victims of crime in their area as inadequate, with only five of the 34 respondents describing the service as adequate.

The reasons given for inadequacy were many and varied, but some common themes emerged. 

Referral to organisations from An Garda Síochána

First, the most striking problem identified by the groups generally relates to the lack of information for victims, and the difficulties that victims encounter in accessing any support services. Many groups commented on the lack of information made available to victims about the availability of existing services, and in particular about their perception of a low referral rate to their services from An Garda Síochána and other statutory agencies. The Irish Tourist Assistance Service estimates, for example, that less than 10 per cent of tourists who are victims of crime are referred to them. Many groups also highlighted differing rates of referral by different State agencies in different areas as a problem.

The issue of referrals is, however, a difficult one. Due to the constraints of data protection law, An Garda Síochána do not provide victim support organisations directly with the names of victims who have reported crime to them. Rather, they supply the names of the organisations to the victims, who may then choose whether or not to contact the organisation or organisations relevant to them. Clearly, this may result in a relatively low number of individual victims making contact with victim support organisations. Part of the difficulty in referrals in the past has been the fragmented nature of services offered around the country, and the absence of a central service to which all victims could be directly referred.

That is changing, however. The stated policy of An Garda Síochána in respect of referrals is that each member of An Garda Síochána who takes an incident report from a victim of crime will inform that victim of available support services, and provide them with the National Crime Victims Helpline number, in writing. 

Where the victim is a tourist, then contact is made immediately by the member with the Irish Tourist Assistance Service (ITAS) by telephone, with the victim's expressed consent, followed by a written referral. 

Once a victim has reported a crime to An Garda Síochána, a letter is completed and forwarded to the victim informing him/her of the name of the investigating Garda, how to contact the Garda, details of the PULSE Incident Number, and the number of the Crime Victims Helpline or ITAS as appropriate. A full list of organisations providing support for victims of crime is attached to this letter (See Appendix 3 for more details about the Garda policy on referrals and supports for victims of crime).

Geographical Inconsistency in Availability of Services

Another issue raised by many respondents relates to the inconsistency in the availability of services, depending on geographical area.
 The National Crime Victims Helpline stated in their response that: 

‘Many areas of the country, including Galway, Offaly, Leitrim, Sligo, Wicklow, Westmeath, Cavan, and vast areas of Dublin have no face-to-face support service that we can refer them on to.’

Other groups also identified the uneven geographical spread of services for victims as a particular problem. 


General Difficulties with Adequacy of Services

The difficulty with accessing services aside, other issues raised by many organisations included: 

· the lack of funding of victim services, and insecurity with funding levels; 

· inadequate courthouse facilities for victims; 

· lack of protection for victims’ rights in law; 

· delays in the criminal justice system; 

· lack of sensitivity from judges and other legal professionals; 

· the insufficient number of full-time victim services available; 

· language and literacy problems for victims; 

· failure to provide adequate information to victims about the legal process

The National Crime Victims Helpline noted the need for specialist or professional interventions, perhaps from a counsellor or social worker for many of the vulnerable and isolated victims who call their helpline. The NCVH also noted that many callers have suffered financial losses as a result of the crime, and suggested that an emergency service should be put in place to cover, for example, the need to fix broken windows or doors after a burglary where elderly victims have difficulty in doing this themselves.

Apart from these general issues, other issues particular to victims of domestic violence and sexual crime were raised by groups specialising in those areas. The lack of contact between the victim and the prosecutor was cited as one problem; the absence of support for victims in the courtroom; the lack of consistency in sentencing and the reduction of charges through informal ‘plea-bargaining’ were also raised. One in Four, in giving a comprehensive list of problems based directly on clients’ experiences, noted a particular difficulty with lack of garda training in taking initial statements from victims reporting sexual abuse. Low reporting rates, high attrition rates and low conviction rates were cited as particular problems by rape crisis centres (see, for example, the submission made by the Dublin Rape Crisis Centre to the Oireachtas Joint Committee on Child Protection, November 2006). Intimidation by local communities where sexual abuse was reported was also cited as a problem. 

Domestic violence support agencies raised as particular problems the lack of emergency accommodation for victims; the lack of legal protection for former co-habitees where a relationship has broken down; delays in accessing legal aid; and the delay between the granting of protection and barring orders. Ruhama reported  particular difficulties with victims of trafficking, as they lack statutory protection and are often not identified as crime victims by the authorities.

(c)
Development of Services

The respondent organisations were asked what additional services they would like to be able to offer victims, and how they envisage the services they provide developing in three years’ time. Again a number of common themes emerged from the answers provided. Most respondents would like to expand their services in a number of ways. First, many stated the aim of expanding geographically to ensure greater coverage throughout their county, for example. Secondly, many stated their desire to expand the length of time during which their services are available (most are available only on a part-time basis at present). Thirdly, many wish to expand their service to cover more diverse client communities, and require assistance with language training, for example, in order to do so. 

Many organisations also stated that they would like to increase their visibility in three years’ time to ensure that prospective clients were more likely to be aware of the services they offer. On a related point, many said that they would seek to improve liaison with An Garda Síochána and other State agencies to ensure a more efficient and consistent system of referrals. Many also said they would like to increase the number of volunteers and/or staff in their organisation. Some identified the need for very practical developments, such as the provision of victims’ rooms in courthouses (the Court Support Services suggested these rooms should also have catering facilities); assistance with childcare or travel for victims attending court; and the an increase in the frequency of family court sittings to reduce delays in domestic violence cases. 

The National Crime Victims Helpline stated that in three years’ time it envisages providing an emergency service for application of emergency funds and emergency property repairs for victims. This would be supported by a rapid response call out service to respond to the immediate needs of some crime victims, linked with an advocacy service.

Some groups stressed the need to develop liaison among victims’ support groups, and to work with the Courts Service to develop a more co-ordinated approach to victim support services.

Finally, some groups had very specific development goals. AdVIC, for example, is seeking a change in legislation governing the conduct of homicide trials. The Rape Crisis Network of Ireland is seeking to expand its accompaniment services to enable accompaniment of victims to Sexual Assault Treatment Units. The Dublin Rape Crisis Centre has a detailed development plan including a commitment to commissioning further research into improving the rights of victims of sexual violence.

(d).
Role of the Commission for the Support of Victims of Crime

Respondents generally saw the role of the Commission at present as being a rather limited one. Most emphasised its role in disbursing or administering State funding for victim support service providers. Many also stressed the Commission’s role in developing the provision of a framework of support services for victims. For example, the National Crime Victims Helpline stated their understanding that: 

‘..the current role of the Commission is to disburse funding to organisations that provide support for victims of crime and to develop a framework for victim support services into the future.’

The Drogheda Women’s Refuge summed up the Commission’s role as being ‘one of supporting the supporters of victims.’

Other organisations also mentioned the liaison role of the Commission, in particular liaison between non-governmental organisations and statutory agencies. Others again saw the Commission as having a role currently in influencing public policy on victims of crime, and in raising awareness about the difficulties faced by victims. A detailed description of a three-fold role for the Commission was provided by Adapt, as follows:

‘to act as a catalyst to encourage the development of locally based support services for victims; to highlight gaps in services/policies and bring those to the attention of relevant policy makers; to promote partnership between NGO’s and Court services.’

Apart from providing financial support, the Sligo Domestic Violence Advocacy Service saw the Commission’s role as being:

‘To gather information from local groups/agencies on victims’ experience of accessing support, protection and justice. To use this information to influence policy, practice and service provision.’

Finally, only two respondents mentioned the role of the Commission in reviewing the Victims’ Charter. One group (Victim Support) summed up their understanding of the current contribution of the Commission somewhat negatively as being ‘fragmentation of services.’

(e)
Future Development of the Commission’s Role

When asked how they envisaged the role of the Commission or an equivalent body developing in three years’ time, many groups provided very detailed suggestions or recommendations. The need for the Commission to co-ordinate stronger communication links between victim support groups and statutory agencies was stressed. Many groups emphasised in particular that the Commission must work to strengthen the referral procedure for victims by An Garda Síochána to local victim support groups, to ensure that victim support groups become part of the criminal justice process. 

Several groups mentioned the need for the Commission to press for improved facilities in courtrooms. Some asked for consultation and seminars to be held on a regional basis to facilitate attendance by representatives of groups based outside Dublin, or, at least, more local meetings with Commission representatives. The need for the Commission to increase awareness among victims of the services available to them was also stressed by many respondents.

Other groups suggested the Commission should conduct research into the effects of crime upon victims, and should engage in more lobbying of Government. Some suggested the Commission should have a role in promoting reconciliation or victim-offender mediation.

The need for the Commission or an equivalent body to provide greater security of funding to individual victim service providers was emphasised. Similarly, respondents suggested that it should also have a role in preventing the duplication of services provided by local groups, and in maintaining uniform standards in services provided. The NCVH suggested that the Commission should be a statutory body with power to effect change in the interests of crime victims, which would work with senior Garda management and provide a strong voice for victims of crime, while overseeing the development of a comprehensive and co-ordinated service for victims. This the NCVH suggested should involve the regulation, evaluation and monitoring of victim services. Similarly, the Rape Crisis Network of Ireland (RCNI) recommended that the Commission be given statutory powers to protect and promote the rights of victims.

AdVIC proposed that the Commission should develop a more professional network of support groups, and that it should provide funding based on performance evaluations. Similarly, Mayo Women’s Support Services suggested that the Commission should: 

‘put in place mechanisms to ensure responsibility and accountability by all agencies, bodies/groups engaged in response/support to victims of crime’. 

Support After Crime Services similarly stressed the role of the Commission as the body to which local support groups should be accountable. The same group argued that the Commission should provide funding at the start of each year to enable better planning by local groups; and proposed that feedback should be given to groups from the evaluations and submissions they had provided to the Commission. Other respondents suggested that the Commission should conduct on-site visits to each of the funded groups to ensure that good quality services of a uniformly high standard are being offered to victims. 

Amen suggested that the Commission should provide training to volunteers from different groups on legal matters, and on court accompaniment procedures. Other respondents also mentioned the need to standardise the training of those engaged in providing court accompaniment services.

Cuan Saor Women’s Refuge suggested that the Commission should provide counselling services, a witness support service and develop an information booklet for victims as well as lobbying for improved facilities in court buildings. The Letterkenny Women’s Centre suggested that the Commission should provide funding for continuing professional development for counsellors, to enable the maintenance of their accreditation. 

One in Four suggested that the Commission should engage in ongoing evaluations of victims’ experiences of the criminal justice system, and that it should consider the funding of psychotherapy and emotional support for victims of sexual crime in particular. OSS Cork suggested that the Commission should develop a support framework for victims with a more long-term frame of reference. Women’s Aid Dundalk suggested that the Commission should provide training to court personnel and particularly judges. The Dublin Rape Crisis Centre suggested that the Commission should provide language assistance through interpreters, and pursue legal change in support of victims’ rights.

The Irish Tourist Assistance Service emphasised that the Commission should seek to develop comprehensive services for victims, noting that: 

‘currently the support for victims of crime in Ireland is quite fragmented … there is currently no national/co-ordinating body to inform policy development/legislative change on issues affecting victims of crime and to develop links at European and wider international level.’ 

Respondents were not directly asked to comment on the contribution the Commission had made to their activities, but many respondents were very positive in their recognition of the Commission’s role generally. For example, the Dublin Rape Crisis Centre welcomed the consultative process the Commission engaged in through various initiatives in 2006, and stated that they also appreciated the work done by the Commission in developing a framework of services for victims. Similarly, in their response Ascend stated that being able to provide a court accompaniment service had been:

‘..a wonderful addition to our service – it has greatly enhanced the outcome for women – and the fact that domestic violence is seen by the Commission as a crime. We welcome our involvement with the Commission as the legal aspect of the work is a difficult process and women often feel exposed and exploited in the process.’

The Kerry Refuge stated that:

‘The work of the Commission since its establishment has had a considerable and positive impact on service provision for our clients. I hope that the momentum will be carried forward in the years ahead.’

The Court Support Services stated that: 

‘The Commission took on a very difficult role so on behalf of the Courts Support Service and all of the victims we have accompanied to Court we thank them for what they have helped us to achieve so far.’

Only one organisation was critical, describing the current system as ‘disastrous’, and stating further that ‘the current system is .. miserably failing all victims. Fragmentation was/is unnecessary and counter-productive.’

(f)
Priorities for the Commission in Allocation of Funding

Respondents to the questionnaire were asked to rank out of 1 – 5 points, with 1 as the most important, the priorities for the Commission in the allocation of their funding from a list of activities provided.  The list was as follows (the order reflects the number of highest ranking scores given by respondents to each activity):

· Support for input into legal change for victims’ rights
· Funding of groups on a three-year rather than an annual basis

· Provision of advocacy services for victims generally

· Support for court accompaniment services

· Support for groups providing counselling to victims of crime

· Provision of training to victim support groups

· Provision of networking or representation functions for local/regional groups

· Other (please specify)
A small number of respondents preferred not to give a ranking, stating that all the activities listed are equally important. Only three respondents specified a particular activity under the ‘Other’ heading. Those ‘other’ activities so specified were:

· Links with gardaí

· Dissemination of information about international best practices

· Awareness raising about the Commission’s role
Perhaps surprisingly, the activity which most respondents (9) ranked most highly was ‘support for input into legal change for victims’ rights’, although this may reflect particularly the views of the respondent organisations dealing with victims of domestic violence, rape and sexual abuse. The activity with the next highest ranking (seven groups gave it their highest ranking) was ‘funding of groups on a three-year rather than an annual basis’. The need to provide advocacy services for victims, and support for court accompaniment services, also received high rankings generally. 

The activity ranked as least important by most groups was the ‘provision of networking or representation functions for local/regional groups’. This low ranking for the networking function was also reflected in the rather notable absence of any reference to liaison with other victim support groups in the responses provided by most organisations to the questionnaire generally. Despite the critical reference to ‘fragmentation’ in the Victim Support response, it could be concluded that few groups seem to require any support for creation of formal networks with other organisations working in their area. 

‘Provision of training for victim support groups’ was also given a low ranking, with only five respondents placing this within their top three priorities.

Many groups expressed concerns about the lack of uniform standards across support services; and about the need for the Commission to introduce mechanisms to prevent the duplication of services on offer to victims. 

(g)
Other Key Issues Faced by Victim Support Service Providers

In the final question asked in the survey, respondents were asked to identify any other key issues faced by victim support services. The most frequently raised issues related to problems with the relationship with An Garda Síochána and to a lesser extent with the judiciary and court service personnel. In particular, respondents pointed out:

· The need for a more consistent response by gardaí to victims’ needs

· The need for victim support services to have closer links with the gardaí, court service personnel and prosecution services

· A more formalised referral procedure whereby gardaí would routinely refer victims to support groups in their area

· More training for gardaí, judges and court services staff on dealing with victims

· Greater sensitivity to the needs of victims from gardaí, judges and court services staff

· Adherence by gardaí to domestic violence policies

· The lack of understanding among judges, gardaí and court service personnel about the nature of domestic violence in particular

A second and related issue raised concerned practical difficulties with the courts and court processes, with respondents citing in particular:

· The need to tackle long delays in court proceedings, and to provide clearer information to victims about dates and times of court cases

· The need to improve physical facilities in court buildings to ensure some space is set aside for victims

· The need to ensure greater awareness of and more formal recognition for court accompaniment service providers within the criminal justice process

More specific issues raised by respondents included the following:

· The need for shorter waiting lists for counselling for victims

· The need to introduce multi-annual funding for victim service providers to ensure greater financial security for services

· The provision of enhanced supports for particularly vulnerable victims, such as rural women and non-Irish nationals

· The lack of information provided to families of homicide victims about inquests

Some groups raised concerns about the changing nature of crime, with specific reference to the use of information technology in crime; and about perceived increases in the level of violence being perpetrated against victims. Particular concern was expressed by the RCNI about a fall in the rates of reporting of sexual crime, and about serious attrition rates in the prosecution of sex offences.

Many respondents commented on the changing profile of victims, with an increase in non-Irish national victims, and concerns were expressed about the difficulty often experienced by such victims in accessing support services. Indeed, the specific needs of those victims of crime who are not Irish nationals might best be identified through establishing contact with groups representing the Ireland’s ‘new communities’.

Finally, some respondents proposed innovative positive changes to improve services to victims. One recommended that the Commission logo should be used by any group in receipt of Commission funding, in order to increase awareness among victims and potential service users of the work of the Commission. Another suggested the provision of funding for internships by volunteers from victim support groups within An Garda Síochána, with the aim of improving awareness among the police of supports available for victims. Others referred to the need for further research into the experiences of victims of crime. Two respondents advocated the establishment of an Ombudsman for Victims.

Conclusions

The responses provided indicate that a wide range of groups currently exist providing diverse forms of support to victims of crime in Ireland. However, the adequacy of services available to victims clearly differs greatly, depending in particular upon geographical area and upon the type of offence inflicted, with large gaps in the provision of supports remaining.

The biggest problems for those groups providing support to victims appears to be a lack of visibility for their services; and a difficulty with securing referrals to their services from An Garda Síochána. A more consistent, formalised policy of referral is necessary to overcome this problem. The further development of the National Crime Victims Helpline would certainly assist in addressing the problem of low visibility for victim services and the stated difficulties for victims in accessing information about services, but there will remain a need for a formal, direct referral procedure to victim service providers from garda stations.

Victim support groups are clearly very concerned that support services are not available to crime victims in every area nationally. Even where supports are provided in particular locations, many groups express the view that victims are often not made aware of them, since there is no systematic referral procedure in place from statutory agencies. 

The survey responses strongly suggest that the Commission or an equivalent body should put measures in place to ensure a more efficient system of referrals from An Garda Síochána in particular to local victim support groups. 

Practical difficulties remain with inadequate courtroom facilities, long delays in court proceedings, and lack of awareness among victims about legal procedures. The limited nature of the Criminal Injuries Compensation Scheme might have seemed an important issue; but no victim support group raised this issue in their responses, perhaps because the scheme operates outside of and independently from the criminal process. However, the NCVH expressed more general concern about inadequate resources for victims left facing short-term financial loss as a result of crime.

The survey responses do not indicate any strong support for the strengthening of networks among individual groups at a local or regional level, but they suggest the need for the Commission to ensure national co-ordination of the services offered by local victim support groups. Many respondents expressed real concern that without such national co-ordination, services provided to victims may lack consistency or be duplicated unnecessarily. 

4.

IRISH LAW AND PRACTICE

Introduction 
Historically, the victim played an active role in our system of criminal justice. Up to the early part of the nineteenth century, an onus rested on the victim of crime to privately prosecute the offender in the courts.
  A system of this kind, which assumed that the victim was financially and psychologically capable of pursing the offender, was arbitrary, unjust and, ultimately, ineffective at combating crime.  These deficiencies presaged a major shift in criminal justice in favour of public prosecution.  Under this model, responsibility for the investigation of crime and the prosecution of offenders lies squarely with the State. The victim is not a formal party to the proceedings and his or her role is essentially limited to reporting the alleged offence to the gardaí and testifying for the prosecution at trial.
  

Concern about the position of the victim in the criminal process has grown over the past several decades and has taken on a degree of urgency in recent years.  Starting in the 1980s, enhanced awareness of the needs of victims led to the establishment of non-governmental victim support services.
  Operating at local and national level, these organisations provide a range of services to victims including information and advice on interaction with the gardaí, the courts and the media, court accompaniment, and counselling.  State support for such activities has increased over the years, primarily through the establishment of formal liaison between non-governmental organisations and governmental agencies,
 the provision of State funding,
 and the creation of a national hotline.
 

Developments have also occurred in law and policy.  A limited, non-statutory Scheme of Compensation for Personal Injuries Criminally Inflicted was established in the wake of the Dublin and Monaghan bombings in 1974.
 The incorporation of Victim Impact Statements into the sentencing process was included in the Criminal Justice Act 1993.
  Special measures to assist victims of violent and sexual offences when testifying at trial were introduced in the Criminal Evidence Act 1992.
  A Charter of Victims’ Rights in the Criminal Justice System was published by the Department of Justice, Equality and Law Reform in 1995.
  Some of these and other initiatives were the product of social and political reform efforts. Other measures were influenced by European and international developments.
  

There has been no comprehensive, dedicated legislative strategy or governmental policy in relation to victims. Reforms have tended to be specific, ad hoc and piecemeal.  More wide-ranging initiatives have enjoyed limited, if any, success.  The Charter of Victims’ Rights has proved an important informational resource but it does not contain judicially enforceable rights.  A Victims Rights Bill, introduced by Fine Gael in 2002, purported to fill this lacuna but, ultimately, was not enacted.
  

The Criminal Justice System
The Irish system of criminal justice is rooted in the English common law tradition.  Its defining characteristics are its adversarial and accusatorial nature which contrast starkly with the European inquisitorial model of justice.
  The court adjudicates on the issue of whether the accused is guilty of a criminal offence, a proposition that is asserted by the prosecution and contested by the defence.  Where the accused is charged with a minor offence, a judge generally acts as the adjudicator.
  In keeping with long standing tradition, the adjudication of non-minor offences is entrusted to a jury of the accused’s peers.
  The onus of proof rests on the prosecution to prove all elements of the offence beyond a reasonable doubt.
  In the adversarial contest, each side presents evidence and argument in support of its case in accordance with established rules of procedure and evidence.  The presentation of evidence involves the calling of witnesses, each of whom is examined by the party calling him or her.  The opposite side is provided with an opportunity to contest that evidence by cross-examining the witness and presenting independent rebuttal evidence.

Our system of criminal justice is grounded in a commitment to procedural due process, i.e., to the proposition that an individual may not be punished for criminal conduct without the benefit of procedures that are fair and respectful of the individual’s basic rights.
  This commitment is enshrined in Article 38.1 of the Constitution which recognises the right of a criminal accused to a trial in due course of law.
  This provision has been construed by the courts as a mandate to safeguard basic principles of natural justice including the principle that an accused is entitled to the presumption of innocence,
 the principle that an accused cannot be tried a second time for the same offence,
 and the principle that the accused cannot be compelled to give evidence on his or her own behalf at trial.

The victim is not a formal party to criminal proceedings; as noted above, his or her contribution is generally limited to reporting crime to the gardaí and testifying for the prosecution at trial.  Although victims’ interests and entitlements are frequently characterised in terms of rights, it is clear that the victim has no enforceable right under Irish law to compel the State to investigate an allegation of crime or bring the offender to justice.
  

At common law, any private individual capable of giving information about the commission of an offence, such as the victim of that offence, could prosecute as a ‘common informer’. This right to pursue a private prosecution remains, but common informers are no longer competent to prosecute charges on indictment.
 In practice, few victims mount private prosecutions through the District Courts despite their entitlement to do so.

Vindicating the victim’s interests remains a key objective of the process but one which is pursued vicariously by the State.
  The interest of the victim in the conduct and outcome of trial proceedings is assumed to coincide with that of the prosecution and, by extension, society at large.  However, as Mr. Justice Paul Carney has observed, the prosecution does not represent the victim in any formal sense:

“Victims tend to instinctively feel that counsel appearing on behalf of the prosecution is ‘their barrister’ as they would put it.  This is not the case and the prosecution team does not in any way represent the victim. There may be a coincidence of interest and there may not. There can be situations where the interests of the victims as they see them and the interests of the prosecution are diametrically opposed. …”

Nor is the prosecution assigned the function of accommodating the victim’s unique position and particular needs in the trial process.  The contribution of the victim to the proceedings is at best secondary, passive and incidental, and it is carried out without formal provision for representation or support.

The limited role played by the victim in the criminal process was confirmed by the Supreme Court in Maguire v Central Mental Hospital.
 The Court refused a request by the applicant Maguire, who was the relative of two women who had been killed by J.G., a man found guilty but insane of their murder. Maguire wished to be represented as a party at the hearing of J.G.’s application for release from detention, in order to argue against his release. In refusing the applicant’s request, Geoghegan J. commented that:

“…subject to one minor exception and apart from the special statutory provisions relating to sexual offences, it has never been a feature of our jurisprudence that a victim, and still less an alleged potential victim, should be given a hearing in the criminal process, using that expression in its broadest sense…. in the entire history of the criminal law and procedure it has never been permitted for a victim to be separately represented in a criminal trial. Such representation could dangerously compromise the necessary independence and detachment of the court and jury.” 

The legal implications of the lack of a formal role for victims are profound.  Courts operate on the premise that procedural rights vest only in the parties to proceedings, i.e. in criminal proceedings, the prosecution, the accused and any co-accused.  Victims thus labour under a twofold disadvantage:  first, by virtue of their secondary status, victims do not enjoy the procedural rights afforded to parties; second, victims have been largely excluded from a vibrant judicial discourse about those self same procedural rights.  The relationship between the prosecution and the defence has shaped the development of the law relating to criminal justice.  Redressing the natural imbalance between the power and resources of the prosecution and defence in the adversarial trial process has been a major concern of the Oireachtas and of the courts in interpreting the Constitution.  As Walsh explains:

“This has generated intense frustration among victims who feel victimised twice over; once at the hands of the offender and again at the hands of the State by their virtual exclusion from involvement in the State’s handling of the prosecution against the accused.  Moreover, victims frequently interpret concern for due process as the State and society showing greater concern for the suspect offender than for the actual victims of crime.”
  

Rebalancing of the Criminal Justice System?
The traditional emphasis on the rights of the defence has come in for criticism in recent years.  The argument has been forcefully advanced that the scales of justice currently tip too far in favour of the defence and should be rebalanced in favour of the prosecution.  This reform initiative reflects a trend in favour of a crime control model of criminal justice.
  An important aspect of its philosophy and substance is the need to raise the profile of victims in the criminal justice system and to enhance the protection of victims’ rights.    Calls for a rebalancing of the criminal justice system have already found legislative expression in the Criminal Justice Acts 2006
 and 2007.

In his opening remarks to the Seventh Annual National Prosecutors’ Conference in May 2006, the Director of Public Prosecutions, Mr. James Hamilton, expressed the view that certain important aspects of the laws of evidence are loaded against the prosecution in a manner which gives unfair advantage to the defence.  He cited, as an example of a rule that is ripe for reassessment by the courts, the exclusionary rule, which renders inadmissible at trial evidence obtained by the gardaí in breach of a constitutional right even if that breach was inadvertent or due to a mistake that could have been made good at the time.  He commented:

“The difficulty is that when probative evidence of this sort is excluded it is not the Garda Síochána who suffer but the people of Ireland as a whole and the victims of crime.  It is interesting that when the exclusionary rule in its present form was developed by the courts no mention was made in the case law of the rights of victims or of the duty of the state to protect those rights through the operation of the criminal justice system….”

The Director was prefacing a paper delivered at the Conference by Dr. Paul Anthony McDermott, B.L., which advanced the thesis that the criminal justice system unfairly advantages the defence and is in need of rebalancing.
  This theme was taken up by then Tánaiste and Minster for Justice, Mr. Michael McDowell, in remarks published in October 2006.  He observed that over centuries many fundamental legal principles have been developed to ensure that the rights and interests of criminal defendants are protected. He continued:

“In broad terms, they have ensured justice was done and seen to be done for those who came into contact with the law.  However, along the way a consequence of that development and reform of the law may have been that the needs, concerns and rights of victims of crime may have unintentionally become secondary to the rights and protections for the criminal.  Somehow it seems that we may now have arrived at a situation where on occasions the scales of justice are tilted too heavily to one side.  Unfortunately when that occurs, that imbalance is likely to favour the criminal rather than the innocent victim all too often.”

The Minister established a Review Group on Balance in the Criminal Law, chaired by Dr. Gerard Hogan, S.C. charged with examining a range of issues including the right to silence, evidence of an accused’s misconduct, the exclusionary rule of evidence, appeals by the prosecution, and submissions by the prosecution before sentencing.  The Group published its Final Report in March 2007 which made recommendations for changes to various aspects of criminal law and practice.
  A recurring theme in the Report is the need for greater recognition and vindication of the rights of the victims.  For example, in the Introduction to the Final Report, the Review Group stated:

“In much traditional analysis, international human rights instruments are designed to benefit the defendant in a criminal case.  But criminal law does not and cannot operate in a vacuum entirely separated from the victim’s rights, and we emphasise the fundamental proposition that the prosecution of offenders through the criminal law is a legitimate and, indeed, essential mechanism for vindicating the human rights of victims.”

In the opinion of the Review Group, the rights of the victim under the Constitution and the European Convention on Human Rights “require a new and invigorated emphasis in the overall balancing of rights in the criminal justice field.”
 Some of the recommendations of the Review Group were taken up by the Oireachtas in the Criminal Justice Act 2007
 and others may form the basis of future legislative developments.  

It is important to emphasise that the trend in favour of rebalancing the criminal justice system is controversial.  The substantive changes to the law contained in the 2007 Act, together with the speed with which they were enacted, attracted unprecedented criticism from various quarters, including the criminal bar.  In a speech delivered to a recent conference at University College Cork, Mr. Justice Adrian Hardiman, questioned the very need to rebalance the system.
  In a paper delivered at the same conference, the Chairman of the Review Group, Dr. Gerard Hogan, signalled a note of caution:

“If the criminal justice system were, therefore, to focus on the rights of victims to the virtual exclusion of other considerations, there would be a real danger that this would lead perhaps to the almost inevitable assumption that the accused was presumptively guilty of the offence and that the purpose of the criminal law was to punish the offender at the behest of the victim.  While the legal system has to improve its engagement with victims, we must be careful that this does not go down the path of implicit assumptions about guilt or which takes from the established constitutional liberties designed to ensure that the criminal trial is not only fair, but is seen to be fair.”

Legal Protection
There is no express provision in the Constitution safeguarding the rights and interests of the victim of crime.  However, Article 40.3.2 constitutes an indirect source of protection in so far as it guarantees that the State shall protect from unjust attack, and in the case of injustice done, vindicate the life, person and property rights of every citizen.
  The Balance in the Criminal Law Review Group expressed the view that Article 40.3.2 of the Constitution “must imply a right of victims of crimes affecting their life, person or property to the effective protection of the criminal law.”
  The scope of such protection, however, is open to debate.  For example, the High Court has held that a victim of crime has no constitutional right to State compensation.
 

Despite this ruling, victims of crime may pursue compensation claims against perpetrators in the civil courts. In July 2007, a father won a landmark civil action for the wrongful death of his daughter who had been sexually abused as a child.  David Roberts successfully sued his neighbour, John Bowden, claiming that the defendant’s abuse caused his daughter to develop psychiatric illnesses and eventually to take her own life. He was awarded €25,395 in the Circuit Court, and has since requested the DPP to re-open the question of the possible criminal prosecution of Bowden.
 Instances such as these, in which victims secure compensation through civil proceedings taken against the alleged offender, are rare, however.

There is no single, comprehensive statute dedicated specifically to the role of victims in the criminal justice system.  The Charter of Victims’ Rights published by the Department of Justice, Equality and Law Reform in 1995 (discussed further below) is a wide-ranging instrument but does not contain statutory rights and obligations. Moreover, some of its provisions concern practical issues that may not be suited to primary legislation.  The European Convention Act 2003 incorporates the European Convention into Irish law, and this will have an impact for victims’ rights, as discussed further below.
 

As noted above, several statutes in the general field of criminal justice impact directly or indirectly on the rights and interests of victims. These include the Criminal Evidence Act 1992, the Criminal Justice Act 1993 and the Criminal Justice Act 2006.  The application of these miscellaneous statutory provisions to victims is discussed below.   

In recent years, the courts have placed increasing emphasis on the rights of victims and society at large in the prosecution of offenders.  For example, in B v DPP, Denham J. recognised the need to balance the defendant’s right to reasonable expedition in the prosecution of an offence with “the community’s right to have criminal offences prosecuted.”
  These sentiments have been echoed in subsequent cases such as Scully v DPP
 and People (DPP) v Kelly.
 In the recent case of DPP (Walsh) v Cash, 
 Charleton J. noted in the context of the exclusionary rule of evidence:  

“Any system of the exclusion of improperly obtained evidence must be implemented on the basis of a balancing of interests.  The two most fundamental competing interests, in that regard, are those of society and the accused.  I would also place the rights of the victim in the balance.”  
A Victims’ Charter
In 1995, the Department of Equality, Justice and Law Reform published a Victims Charter and Guide to the Criminal Justice System.
  As its title suggests, the document is essentially an informational source for victims of crime.  In the Foreword, the then Minister for Justice stated:  “This Charter is, as promised, comprehensive in nature and draws together for the first time, all the elements of the criminal justice system from the victim’s perspective.”
  Five of the ten chapters that comprise the Charter contain contributions from various State agencies involved in the investigation and prosecution of crime, such as the Gardaí, the DPP, the courts, the Probation and Welfare Service.  There are also contributions from the Coroners Service, and from Victim Support.  

Each of these seven chapters briefly describes the function of the agency in question, outlines the services that the agency provides for victims, and lists the appropriate entity with whom complaints about the functioning of the agency can be lodged.  For example, Chapter 2, entitled the “Courts Charter”, introduces the reader to the various different courts, explains the basics of the adversarial jury trial, and identifies characteristics of the system that are particularly pertinent to victims, such as the concept of bail, and the existence of restrictions on the reporting of trials involving sexual offences. The chapter outlines ways in which the Courts Service demonstrates its commitment to supporting victims, including the provision of facilities in court buildings, and the expanded use of video link testimony.  The Chapter closes by naming the bodies to whom victims may refer in the event that they are “unable to secure acceptable levels of service from any particular court office.”
  Each chapter follows the same basic pattern, providing a brief and very basic snapshot of one actor within the criminal justice system.  The style is descriptive and the language positive and non-critical. 

There are two additional chapters in the Charter which introduce the reader to substantive, legal aspects of the criminal justice system.  Chapter 8, entitled “Victims and the Law – A Summary of Recent Legal Provisions” summarises in point form provisions from relevant legislation, such as the Criminal Evidence Act 1992, the Criminal Justice Act 1993, and the Bail Act 1997.  Again, the chapter identifies the protections provided by these miscellaneous provisions without offering any analysis of the legal regime in general or the operation of these provisions in particular. Chapter 9 is styled “Compensation for Victims” and contains just two brief paragraphs, the first on the Criminal Injuries Compensation Tribunal, and the second on court orders.  The Charter concludes with a chapter listing “Useful Addresses and Telephone Numbers”, primarily relating to the agencies discussed in the earlier chapters.

The Department of Justice’s Victims Charter does not purport to be a legal document. It does not constitute a statement of victims’ legal rights; indeed, the language is couched in terms of victims’ entitlements and the very reference to the possibility of victims complaining about inadequate action on the part of State agencies underscores the absence of enforceable obligations.  Thus, although the Charter introduces victims to the criminal justice system, it does not provide a comprehensive account of their legal position within that system.  Unlike most charters, it does not define their rights under law (limited as they are), nor the methods by which any such rights may be enforced.  But if the Charter is not truly descriptive of the position of victims, neither is it prescriptive -- it makes no attempt to promote victims’ rights or to establish aspirational standards for their protection within the criminal justice system.
  In substance and tone, the Charter is simply a statement of relevant government services which implicitly defends the status quo.  The Charter has not been updated in recent years, but since 2005 the Commission for the Support of Victims of Crime has been consulting with interested parties in the context of reviewing the provisions of the Charter.

In 2002, Fine Gael Deputy Alan Shatter introduced a Victims Rights Bill.
  The purpose of the Bill was to make provision for the rights of victims and their immediate families and for their treatment within the criminal justice system.  For purposes of the Bill, the term “victim” was defined in broad terms as follows:

“victim

(a) means – 

i. every complainant in relation to a crime or offence,

ii. every person who, through or by means of a crime of offence committed by another person, suffers –

(I) physical injury, or

(II) loss of, or damage to, property



and

iii. if a crime or offence committed by a person results in another person’s death or in another person being in a state of continuing unconsciousness or suffering serious intellectual disability, every member of the immediate family of the other person.

I  physical injury, or

II loss of, or damage to, property,



and

(b) for the purpose of section 7 and 8 [providing for the giving of information about services and remedies, investigation and proceedings], includes every person who, through or by means of a crime of offence committed by another person, suffers any form of emotional harm.”

The Bill contained special provisions dealing with members of the immediate family of victims who have died or are in a state of unconsciousness or suffering serious intellectual disability.
  It also allowed a victim to appoint another person to act as his or her representative for certain prescribed purposes.
  

The Bill prescribed certain principles guiding the treatment of victims.  Section 5 endorsed the general proposition that any person who deals with a victim, such as a member of the gardaí, shall (a) treat the victim with courtesy and compassion, and (b) respect the victim’s dignity and privacy.
  Under section 6, a victim or member of a victim’s immediate family shall have access to services responsive to their welfare, counselling, medical or legal needs arising from the offence.  Sections 7 and 8 establish an obligation on the various State agencies to provide information to the victim about services, remedies, investigation and proceedings as soon as practicable after the victim comes into contact with the agency in question.
  Section 11 made provision for withholding a victim’s address from the accused or offender in evidence or information provided to the court.

The Bill provided for more comprehensive use of victim impact statements in the sentencing of offenders.  Section 16 sets out an affirmative obligation on the sentencing court to take into account “the effect (whether long term or otherwise) of the offence on the victim or victims” and, where necessary, receive evidence or submissions.  Sections 12, 13 and 14 established a supporting obligation on the prosecution to make all reasonable efforts to ensure that information is obtained from the victim for submission to the court.  Other provisions dealt with the disclosure and distribution of victim impact statements.

In relation to crimes of physical or sexual violence, various new rights were afforded to victims under the Bill.  These included certain rights in relation to bail:  the right of the victim to furnish the court with his or her view of any bail application made by the alleged offender; the rights to be informed of any release on bail of an alleged offender.
  It also provided the right to be given reasonable prior notice of the intention of the Parole Board to review the case of a convicted offender for parole and to make submissions to the Board
 and the corresponding right to be given reasonable notice of a convicted offender’s escape,
 early release
 or deportation
 and to make a submission to the Minister for Justice, Equality and Law Reform.  In relation to sexual offences, provision was made for deference on the part of the court to the wishes of the victim in relation to orders prohibiting the identity of the accused.

The Bill established certain procedures to take effect in the event that a victim’s rights thereunder have been violated.  Under section 42, the victim was permitted to complain to various persons including the Ombudsman and a garda ombudsman.  The section went on to state:

“A failure to respect a victim’s rights in accordance with the provisions of this Act shall, of itself, entitle a victim to claim compensation in any civil court save that this provision shall not affect the rights under existing law vested in a victim to bring any form of court action as a consequence of any negligence or wrongdoing.”

Finally, the Bill provided for the return to the victim, as soon as practicable and to the extent possible, of property held by law enforcement agencies.

The Victim as Witness
The victim plays a significant, sometimes crucial, role in the criminal process by providing evidence that may be used in the prosecution of the person (or persons) charged with the crime in question.  Frequently, it is the victim that reports the crime to the gardaí.  Once an investigation is under way, the victim is invariably asked to make a statement to the gardaí detailing his or her account of the material circumstances of the alleged offence.  This statement assists the gardaí in their investigation of the offence and also lays a foundation for the evidence that may be presented at any subsequent trial.  In some instances, the function of furnishing the gardaí with a formal statement may encourage a person charged with an offence to enter a guilty plea.

Our common law system places great store in the concept of the trial as a live, adversarial proceeding.  Consequently, there is a marked preference for oral testimony over documentary evidence.  The premise is that the adjudicator – a judge in the district court, a jury in the circuit criminal and central criminal courts or a three-judge panel in the special criminal court – should have the benefit of hearing the accounts of witnesses first hand, and of observing their demeanour when testifying, particularly in response to adversarial questioning.  Thus, a statement that a victim furnishes to gardaí is generally not admissible as evidence at trial; the victim must come into court, testify in the public, formal and potentially intimidating setting of the courtroom, and face the prospect of possibly aggressive and even hostile cross-examination.
  Although the process of testifying is particularly traumatic for victims, they are subject to the same rules and procedures as ordinary witnesses for the most part.  In other words, the law does not recognise victims as a distinct category of witness and worthy of special treatment as such.

Over the years, some special measures have been introduced into Irish law to assist limited categories of witnesses in particular circumstances.  If a victim comes within one of these categories, he or she may avail of the measure in question.  For example, the circumstances in which children may testify and the manner in which they may do so are questions that have been addressed by statute.
  Similarly, the law makes special provision for witnesses who are subject to intimidation
 and for witnesses testifying in relation to domestic abuse.
  These and other measures were not put in place to benefit victims in particular. However, in many instances, a victim who comes forward to testify will qualify for one or more special measures and thus benefit indirectly from the measure of protection.  

Comparative research and analysis suggests that Ireland generally lags behind other jurisdictions in the range and scope of special measures provided for witnesses.  For example, Irish law recognises no equivalent to the category of “vulnerable witnesses” that is the subject of special provision in United Kingdom law.  Indeed, debate is ongoing in the UK about the adequacy of that regime. Recent empirical research suggests that the majority of witnesses perceive themselves to be vulnerable and in need of special assistance even though the system does not recognise them as such.

Contrary to public perception, testifying does not involve the witness simply taking the stand and delivering his or her version of events in narrative form.  The witness is questioned or “examined” by counsel and, in effect, his or her testimony comprises responses to series of questions.  Where the witness is a victim, he or she will almost invariably be called to the court to testify on behalf of the prosecution.  The procedure begins with the witness being called to the stand.  After taking the oath or affirmation, the witness is examined by the prosecution.  At the end of this “examination-in-chief”, the defence has an opportunity to cross-examine the witness.
  Finally, at the end of any cross-examination, the prosecution may re-examine the witness. For many victims, the experience of testifying is daunting and traumatic.

Special Measures
(a) Competence and Compellability

Irish law operates on the pragmatic assumption that every witness is competent to testify. If the matter is disputed, competency is established by the party tendering the witness demonstrating that the witness is capable of understanding the significance of the oath or affirmation and of giving a rational account of the material events which he or she witnessed.
  Any competent witness may be compelled to testify, i.e., he or she may be forced by subpoena to come into court and give evidence
 and may be sanctioned for refusing to do so.
 

An aspect of the system that many victims find difficult to understand is that by virtue of the privilege against self incrimination
 an accused person cannot be compelled to testify at trial. The accused is competent to testify and, consequently, may choose to take the stand and testify on his or her own behalf.
  If the accused does so, then and only then, may he or she be cross-examined by the prosecution (and by any co-accused).
  The decision not to testify and hence to be shielded from cross-examination may come at a price, however.  Although a jury will be told by the trial judge that the accused is perfectly within his or her rights in electing not to take the stand,
 the decision not to speak up in one’s own defence may seem counterintuitive.  Even if the jury is equivocal about the accused’s motives in not testifying, they will not have the benefit of hearing directly from the accused in his or her own words.  A jury which has not observed the accused testifying will necessarily rely on second hand sources when assessing the accused’s credibility.  Finally, recent changes in relation to the right to silence may have a bearing on the decision not to testify. Under the Criminal Justice Act 2007, inferences may be drawn at trial from the fact that an accused person remained silent when questioned by gardaí during the investigation of the offence.
  Testifying at trial may be the only means whereby such an accused may explain his or her silence and counter any negative inference.

Historically, the spouse of an accused was not competent to testify either for or against an accused because husband and wife were deemed a single person in the eyes of the law. The testimony of the spouse in favour of the accused was presumed to be inherently biased and the prospect of the spouse testifying against the accused was considered contrary to domestic harmony.  The competence and compellability of a spouse of an accused is now governed by the Criminal Evidence Act 1992.
  The spouse is a competent and compellable witness for the defence unless the spouse is jointly charged in the proceedings (in which case he or she is treated not as a spouse but as an accused).
  As a general rule, the spouse of an accused is competent to testify for the prosecution but may not be compelled to do so.
  The main thrust of Part IV of the 1992 Act was to render the spouse a compellable witness for the prosecution in relation to (1) spousal abuse and (2) either physical abuse or sexual abuse against children, whether within or outside the family.
  The notion of compelling the spouse of the accused to testify for the prosecution at trial remains controversial, particularly in cases where the spouse is him or herself a victim of the alleged offence. The legislative justification was, first, that the spouse’s testimony may constitute the best if not the only available evidence in relation to offences that are notoriously difficult to prosecute and, second, that taking the decision whether to testify out of the spouse’s hands would reduce pressure on the spouse by the accused.

The testimony of children raises an issue of competence rather than compellability.  Provided that the child is competent to testify, he or she may be compelled to do so in the same way as an adult.  The 1992 Act simplified historically complex rules governing the competence of children to testify.  It provides that a person under 14 years may testify at trial provided that he or she is “capable of giving an intelligible account of events which are relevant to those proceedings.”
  The child is not required to swear an oath or affirmation thereby obviating the need for the court to assess the child’s understanding of the consequences of so doing.
  Competence to testify turns on the judge’s determination that the child is capable of giving an intelligible account.  These provisions governing the testimony of children also apply to persons with mental disabilities who are 14 years or over.
 

(b)  Live Television Link 

One of the most striking technological innovations in the conduct of criminal trials is the presentation of testimony via live television link.  Statute now provides that in a range of circumstances and for a variety of reasons, a witness may give his or her evidence in a location outside the courtroom.  The testimony is relayed by television link and displayed simultaneously on monitors inside the courtroom.  This facility was provided in the Criminal Evidence Act 1992 to a witness testifying in relation to sexual and violent offences in order to reduce the trauma associated with testifying live in the courtroom.   Where the witness is under 17 years of age,
 or has a mental handicap,
 there is a presumption in favour of the use of the technology; the witness may testify through a live television link “unless the court sees good reason to the contrary”.
  Where the witness is 17 years or over, the prosecution must apply to the court for leave to permit the witness to testify in this fashion.
  Where evidence is given by live television link, neither the judge nor counsel shall wear wigs or gowns.
      

The introduction of televised testimony was a controversial departure from the commitment to testimony in open court which is a defining feature of our adversarial system of justice.  In Donnelly v Ireland,
 the Supreme Court upheld the constitutionality of the relevant provisions of the 1992 Act.  The applicant for judicial review had been convicted of the sexual assault of a young girl who had testified at the trial by way of live television link.  The applicant argued unsuccessfully at trial and again in the judicial review proceedings that the procedure infringed his constitutional right to a fair trial because it deprived him of an adequate opportunity to defend himself.  Hamilton C.J. concluded that the live television link did not restrict the rights of an accused person and, in particular, that it did not diminish the right to cross-examination.

“A witness, permitted to give evidence in such fashion, will be required to give evidence on oath in accordance with the statement of evidence previously made available to the accused person and be subject to cross-examination thereon by counsel on behalf of the accused person.  His or her demeanour in the giving of such evidence and when subject to such cross-examination by counsel on behalf of the accused will be clearly visible by way of monitors to the judge and jury trying the case, who will have ample opportunity to assess the reliability of such testimony.”

Hamilton C.J. rejected the notion that an accused has an absolute right to physically confront his or her accuser in the courtroom.
 

Live television link was subsequently extended to intimidated witnesses under the Criminal Justice Act 1999. Section 39 applies in proceedings relating to any kind of indictable offence.  It authorises the court to permit a witness to testify through a live television link where the court is satisfied that the witness “is likely to be in fear or subject to intimidation in giving evidence otherwise”.

(c)  Intermediaries

Section 14 of the 1992 Act makes an additional special measure available where a person under 17 years of age,
 or a person with a mental handicap,
 is testifying in relation to a sexual or violent offence through a live television link.  In response to an application brought either by the prosecution or the accused, the court may direct that any questions to be put to the witness be put through an intermediary.  Before making such a direction, the court must be satisfied that, having regard to the age or mental condition of the witness, the interests of justice require the use of an intermediary.
  The intermediary must use the words of the questioner or such words as convey to the witness in a manner appropriate to his or her age and mental condition the meaning of the questions being asked.

(d)  Videorecorded Evidence
As noted above, the law generally disfavours the use at trial of statements made by a witness in advance of trial, such as the statement of a victim to the gardaí during the course of the investigation.  Pre-trial statements of this kind are considered unreliable for several reasons:  the statements are hearsay, they are not given in the formal, solemn setting of the courtroom, the witness is not under oath, the judge and jury cannot observe the demeanour of the witness when making the statement and, most significantly, the defence has no opportunity to cross-examine the witness.  Notwithstanding these concerns, there are exceptional circumstances in which a court will admit pre-trial statements of witnesses.  

The most relevant of such circumstances concern young witnesses providing evidence in relation to sexual offences or violent offences under the 1992 Act.  Section 16(1)(a) provides that a videorecording of any evidence given by a person under 17 years of age through a live television link at the preliminary examination of the offence shall be admissible at trial as evidence of any fact stated therein of which direct oral testimony by the witness would have been admissible.  Section 16(1)(b) renders admissible in similar terms a statement made by a victim of such an offence, who is under 14 years of age, during an interview with a member of the gardaí.  In this second case, the videorecording must have been taken into consideration during the district judge’s preliminary examination of the offence or the witness must be available at trial for cross-examination.
  In either case, the court retains a discretion to exclude the videorecording or any part thereof if the court is of the opinion that it should be excluded in the interests of justice.

The Criminal Justice Act 2006 also makes provision for the admission at trial of pre-trial
witness statements, including videorecorded statements, in certain circumstances. The provision was invoked for the first time in a recent trial to permit the admission as direct evidence of a videorecorded interview by a psychiatrist of an alleged victim of child abuse.
 
(e)  Identification Evidence

In a criminal trial, the prosecution has the burden of proving not only that the offence has been committed but also that the accused was the offender.  Although the prosecution increasingly relies on scientific techniques such as DNA, witness identification remains the most common means of establishing the necessary proof.  Eyewitness testimony, however sincere and persuasive, is notoriously unreliable and, over the years, the courts have put safeguards in place to counteract the frailties of human observation and memory.
  For a witness, particularly a victim, the process of formally identifying the accused can be traumatic.  It involves the witness being asked whether he or she sees the offender in the courtroom and the witness then identifying the accused verbally and physically (for example, by looking directly at the accused, pointing, or nodding one’s head).  Recognising the difficulty this may pose for the witness, the legislation noted above extending live television link technology also dispenses with the requirement that the witness formally identify the accused in court.
  

Evidence of Previous Sexual History of a Complainant

Trials of persons accused of such offences create heightened concerns for all parties involved in the process.  For victims, the prospect and reality of testifying may be extremely traumatic.
  Allegations of rape or sexual assault raise particularly challenging issues of proof.  The outcome of proceedings often turns on which of two conflicting version of events the jury finds more credible, that of the victim or that of the accused.   Special statutory and common law rules of evidence have evolved over time to address these and other concerns.  For example, by virtue of the doctrine of fresh complaint, the prosecution may introduce evidence that the complainant reported the offence to a third party as soon as was reasonably practical.
  The complaint is offered not as independent evidence but as a means of bolstering the credibility of the complainant.
  A further example is the statutory relaxation of the common law requirement that the trial judge warn the jury of the dangers of convicting an accused on the uncorroborated testimony of a complainant.  Section 7 of the Criminal Law (Rape) (Amendment) Act 1990
 now gives the trial judge a discretion whether to give any such warning.

Provisions of this kind, however, in no way diminish perhaps the most daunting aspect of the trial for the victim, namely, the exercise of the accused person’s right to cross-examine any prosecution witness.  As Hanly explains:

“Cross-examination is inherently unpleasant for any witness; its purpose is to probe for deceit and to determine whether there are reasons for the jury to reject his or her evidence. Any such system of questioning is likely to cause a witness to feel that he or she is under attack; indeed, it is not uncommon for witnesses to feel that they were on trial rather than the defendant.”

Although the Supreme Court has recognised that the right to cross-examination is not absolute,
 restrictions on the exercise of the right remain minimal in practice. Indeed, Hanly argues that by failing to protect victims from excessively harsh cross-examination, Irish law may be in breach of the European Convention on Human Rights.
 
The possible introduction by the prosecution in a rape case of evidence of a complainant’s previous sexual history is particularly controversial.  If the accused raises the defence of consent to rape, counsel for the prosecution will endeavour to undermine the complainant’s denial that she consented to sexual intercourse.  At common law, the prosecution could admit evidence of a complainant’s previous sexual history provided that the evidence was relevant to the issue of whether she consented or would be likely to have consented.
  The possibility of hostile cross-examination of the complainant as to sexual history was objectionable in itself but it was also said to discourage victims from reporting rape and sexual offences.
  A change in the law was enacted in section 13 of the Criminal Law (Rape) (Amendment) Act 1990 which amended section 3(1) of the Criminal Law (Rape) Act 1981 to provide as follows:

“(1) If at a trial any person is for the time being charged with a sexual assault offence to which he pleads not guilty, then, except with the leave of the judge, no evidence shall be adduced and no question shall be asked in cross-examination at the trial, by or on behalf of any accused person at the trial, about the sexual experience (other than that to which the charge relates) of a complainant with any person …

(2) (a) The judge shall not give leave in pursuance of subsection (1) for any evidence or question except on an application made to him, in the absence of the jury, by or on behalf of an accused person.

(b) The judge shall give leave if, and only if, he is satisfied that it would be unfair to the accused person to refuse to allow the evidence to be adduced or the question to be asked, that is to say, if he is satisfied that, on the assumption that if the evidence or question was not allowed the jury might reasonably be satisfied beyond reasonable doubt that the accused person is guilty, the effect of allowing the evidence or question might reasonably be that they would not be so satisfied.”

An important change to the law was introduced in section 34 of the Sex Offenders Act 2001
 which inserts a new Section 4A into the Criminal Law (Rape) Act 1981 providing for separate legal representation of complainants where an application is made to admit previous sexual history.  Where an accused person charged with rape or a sexual assault offence
 makes such an application, Section 4A(1) states that “the complainant shall be entitled to be heard in relation to the application and, for this purpose, to be legally represented during the hearing of the application.  Certain procedural requirements are put in place to ensure the effective exercise of this entitlement.  The defence must give the prosecution notice of its intention to make an application to admit previous sexual history as soon as practicable after the commencement of the trial or proceeding
 and the prosecution must notify the complainant, in turn, as soon as practicable after receiving such notice.
  Compliance with these notice requirements is a statutory precondition to the hearing of the application by the trial judge.
  Indeed, the judge is required to postpone the hearing of the application if he or she is not satisfied that the complainant has been afforded a reasonable opportunity to arrange legal representation.
  Section 35 of the 2001 Act renders the complainant eligible for legal aid for the purpose of being represented by a solicitor or barrister in relation to the application.

The Victim in Sentencing 

The Criminal Justice Act 1993 made provision for the reception by the sentencing court, once an offender has been convicted, of victim impact statements.
  The purpose behind victim impact statements is twofold: first, they give victims of crime with an opportunity to participate actively in the proceedings; second, they enable the court to take the victim’s perspective into account when sentencing.  As the Law Reform Commission explains:

“The statement is to enable a judge to pass an appropriate sentence which takes into account to an appropriate degree the effect of the crime on the victim and to ensure that where the impact is severe, this is reflected in the sentence.”

The 1993 Act permits the use of victim impact statements in relation to sexual offences,
 offences involving violence or the threat of violence, or offences related to either category.
 Section 5 contains two key provisions.  First, section 5(1) requires the court to take into account when determining sentence “any effect (whether long-term or otherwise) of the offence on the person in respect of whom the offence was committed.” To assist its consideration of the impact of the offence on the victim, the court “may, where necessary, receive evidence or submissions”.   Second, section 5(3) contains more specific provision for a victim to make a statement to the court.  It states:

“Where a court is determining the sentence to be imposed on a person for an offence to which this section applies, the court shall, upon application by the person in respect of whom such offence was committed, hear the evidence of the person in respect of whom the offence was committed as to the effect of the offence on such person upon being requested to do so.”  

Certain limitations are apparent.  First, the section does not use the term “victim” but rather speaks of “the person in respect of whom the offence was committed”.  This phrase is not defined statutorily.  A common sense reading suggests a narrower definition than customarily understood by the term “victim” and it has been suggested that it may exclude some indirect victims as the bereaved relatives of homicide victims.
  Nevertheless, courts have interpreted the statutory language more broadly in practice and permitted such indirect victims to avail of the statutory provisions.
 This practice has now been expressly approved of by the Court of Criminal Appeal.
  In its Final Report, the Balance in the Criminal Law Review Group recommended that s.5 be amended to give the next of kin of a deceased victim the statutory right to make a statement to the court at the sentencing stage subject to a judicial discretion to exclude such a statement where the impact on the person was too remote or where more than a very limited class of immediate relatives wished to make a statement.
 
A second potential limitation is the non-mandatory nature of the victim impact statement.
  Section 5(3) requires the victim to make an application to the court in order to be heard.  This assumes that the victim is aware of his or her right to make a statement and is ready and able to make the necessary application.  Of course, not every victim will wish to participate actively in the sentencing process and the non-mandatory nature of the procedure reflects this reality.  The procedure is mandatory in so far as the court must respond positively to a victim’s request to be heard.  Section 5(3) makes plain that the court must hear the evidence in question.  Moreover, it is important to recall that the court is under a duty to take victim impact into account when determining sentence.  Arguably, the court will have to hear evidence from the victim, or the gardaí, if it is to fulfil this statutory duty.
  A third limitation relates to the victim impact statement itself.  Section 5(3) facilitates the tendering of the statement without more; it makes no provision for the examination of the victim by the judge or the parties. 

Given the non-mandatory nature of the procedure, it is clear that victim impact statements will be tendered in some cases but not in others.  This raises the spectre of disparity in sentencing procedure and possibly in sentencing determinations.
  This is one of the primary criticisms that have been raised against victim impact statements in other jurisdictions. 

However, greater uniformity in the application of victim impact statements in homicide cases at least may result from a recent ruling of the Court of Criminal Appeal, in which the Court provided guidance to sentencing judges on the role and function of victim impact statements and the approach they should adopted in relation to them.
 This was done in the context of a high-profile manslaughter case in which the mother of the victim made certain comments verbally in court by way of an addendum made to her written statement. While the defence had been notified of the content of her written statement, no notice had been given to any party as to the additional comments.

In the judgment of the Court, Macken J. expressly approved of the practice which has developed of permitting an indirect victim impact statement to be made by the family of homicide victims, on the basis that such a statement can assist the sentencing judge in determining the appropriate sentence, and that it can afford the family or friends of a deceased victim  an opportunity to express the loss to them arising from the unlawful homicide.

However, she held that such statements should only be permitted on strict conditions. In particular, a copy should be submitted to the prosecution, the sentencing judge and the accused’s legal representatives in advance of the making of the statement itself in court to ensure that it contains nothing untoward. The person who makes the statement should also be warned by the sentencing judge that if they depart in any material way from the content of the statement, they may be liable to be found in contempt of court. A more serious consequence still may result if the statement involves “unfounded or scurrilous allegations against an accused”, since that fact may now, she held, be taken into account in mitigation of the sentence to be imposed. Undoubtedly the risk now apparent of providing the convicted person with an additional mitigating factor will weigh heavily on any family member making a victim impact statement in future homicide cases.

In a recent address delivered at University College Cork on the role of the victim in the criminal process, Mr. Justice Carney expressed “grave reservations” in relation to the Court of Criminal Appeal’s guidelines. Cautioning against a rush to reform, he voiced the concern that the proposed procedure would confer “a right of censorship on killers and rapists over the victims.” He suggested further that the cautioning provision recommended by Macken J. would lend credibility to the complaint frequently made by rape victims that they are the ones who are on trial.
 In order to avoid any possibility of inappropriate use of victim impact statements, the Balance in the Criminal Law Review Group had previously recommended that an amended statutory provision include a power vested in the sentencing court to direct that the statement as delivered or any part of it would not be published or broadcast.
 

Compensation for Victims
One of the most significant issues affecting victims is entitlement to compensation.  In Ireland, limited compensation is provided through non-statutory and statutory mechanisms. 

(a)  The Non-Statutory Scheme

In 1974, in the wake of the Dublin and Monaghan bombings, a Scheme of Compensation for Personal Injuries Criminally Inflicted was established.  Funded by the Department of Justice, Equality and Law Reform, the Scheme is administered by the Criminal Injuries Compensation Tribunal.
  The victim must apply in writing to the Tribunal for an ex gratia award of compensation.
  The award is made independently of any civil or criminal proceedings being instituted. As its title suggests, the scheme is limited to victims who suffer a personal injury or death which is directly attributable to a crime of violence.
 Thus, the Tribunal does not accept applications for compensation arising out of loss or damage to property resulting from crime.  It is also noteworthy that eligibility for compensation on grounds of personal injury is limited to physical injury and does not extend to cases where a victim has suffered psychological injuries alone, following amendment of the Scheme in 1986.

The non-statutory nature of the Scheme is a significant drawback because it negates the existence of any right to compensation on the part of victims.  In effect, the Executive branch is free to reduce the scope of the Scheme at any time or, indeed, to abolish it altogether.  Thus, in 1986, the operation of the Scheme was dealt a serious blow by the decision to exclude from its ambit compensation for pain and suffering.  Since that time, the measure of compensation available to victims under the Scheme is limited to vouched out-of-pocket expenses, such as medical expenses and lost earnings. The constitutionality of the 1986 reduction in the scope of the Scheme was upheld by the High Court in A.D. v Ireland.
  Carroll J. stated:

“The question of compensation is a matter of policy for the Government and the Oireachtas.  It seems to me to be a question on which many States have already made a policy decision to have a scheme of compensation. It is an area in which the Government did have a policy which included pain and suffering and have resiled from it since 1986. But no matter how desirable such a policy might seem, it is essentially a matter for the Government and accordingly the plaintiff must fail in her claim.”

(b)  The Statutory Scheme: Compensation Orders

The Criminal Justice Act 1993 introduced a statutory mechanism whereby, following conviction, an offender may be ordered to pay compensation to the victim.  Section 6(1) provides:

“Subject to the provisions of this section, on conviction of any person of an offence, the court, instead of or in addition to dealing with him in any other way, may, unless it sees reason to the contrary, make (on application or otherwise) an order (in this Act referred to as a ‘compensation order’) requiring him to pay compensation in respect of any personal injury or loss resulting from that offence (or any other offence that is taken into consideration by the court in determining sentence) to any person (in this Act refereed to as the ‘injured party’) who has suffered such injury or loss.”

In contrast to section 5, dealing with victim impact statements, an order for compensation need not be preceded by an application by the victim but may be made by the court sua sponte.
  The decision whether to make the order is discretionary.
  Where compensation is ordered, the operation of the order will not come into effect until the appeals process has run its course.
  A convicted person may appeal against the compensation order independent of his right to appeal against his conviction or sentence.
 In addition, a court hearing an appeal against conviction or sentence may annul or vary the compensation order concerned.
  The wording of the Act therefore appears to give an appellate court wide latitude to revisit a compensation order in the context of any form of appeal.

As the text of section 6(1) suggests, the procedure for compensation is not self-standing but rather is an integral aspect of the sentencing process.  In effect, it provides an alternative to the possibility of the victim bringing a civil action against the convicted person.
  This is underscored by the statement in s.6(2) that the amount of compensation shall be such as the judge considers appropriate but “shall not exceed the amount of damages that, in the opinion of the court, the injured party would be entitled to recover in a civil action against the convicted person in respect of the injury or loss concerned.”  Giving the sentencing court the power to award compensation has obvious advantages for the victim.  Pursuing a civil action is not a realistic option for most victims given the cost and additional trauma involved and the uncertainty of a successful outcome.  Where compensation is an outcome of criminal proceedings the victim may secure a more immediate and effective remedy without the loss of anonymity associated with a civil action.  Arguably, it also facilitates a more holistic approach to punishment and compensation by allowing the court to consider the full range of remedial options available to it. 

The difficulty of a scheme that links compensation to sentencing is that it benefits some victims but not others.  It automatically excludes the victims of crimes where the offender has not been prosecuted through the criminal justice system or, if so prosecuted, has not been convicted.  Even where a convicted has been secured and the court proceeds to sentence, there is no guarantee that the court will order compensation and, of the court does so, that the victim will be able to recover the award from the convicted person.
  In deciding whether to make an order, the court must have regard to any evidence and to any representations made by or on behalf of the convicted person, the victim or the prosecutor.  In particular, the court shall have regard to the convicted person’s means, including his financial commitments,
 a factor that may prove crucial if the court decides to impose a fine as well as a compensation order.
  Where the court considers the convicted person has insufficient means to pay both, “the court may, if it is satisfied that the means are sufficient to justify its doing so, make a compensation order and, if it is satisfied that it is appropriate to do so having regard to the means that would remain after compliance with the order, impose a fine.”
  In relation to any compensation order, the court may provide for payment of the compensation by such instalments and at such times as the court considers reasonable in all the circumstances.
  

Given the variables that may characterise the commission of an offence and the range of factors which may be brought to the attention of the court at sentencing, there is a risk that courts will not maintain consistency in exercising their discretion to make compensation awards.  Further inequalities, whether actual or perceived, may flow from potential disparities in the amounts awarded to victims in individual cases.

As against these criticisms, one of the advantages of this procedure is that it is available in relation to all types of crime and, in particular, minor offences that may be tried summarily in the district court.  Given that most crimes committed in Ireland are minor offences so tried, and that seeking compensation in the civil courts is not a realistic option in the vast majority of such cases, this makes financial relief a theoretical possibility at least for significant numbers of victims.  The practical obstacles related to recovery remain, however.  In addition, the amount of compensation is statutorily limited – where the district court makes a compensation order, the amount cannot exceed what the court could order in an action for tort.
 

For the victim, a further vagary of compensation orders is the possibility that they may be varied by the court at some indefinite point in the future.  Section 6(8) permits a convicted person to apply to the court for a reduction in his financial liability to the victim on the ground that there has been a substantial decrease in his means.
  The variation make take the form of a reduction in the amount of compensation to be paid, an alternation in the amount of any instalment or in the number of instalments to be paid, or a suspension in the requirement to make payments.   Before varying a compensation order, the court must give the victim an opportunity to make representations and must, moreover, have regard to those representations.  Section 6(8) contains corresponding provision for the victim to apply to the court to vary a compensation order because of “a substantial increase in the means of the convicted person”.
  The variation may involve an increase in the amount of compensation, the amount of any instalment or the number of instalments and is conditional on the convicted person being afforded an opportunity to make representations to the court.  

Common sense suggests, however, that securing an increase in a compensation order will be a tall order for the victim.  It will depend not only on the perhaps unlikely eventuality of an increase in the financial fortunes of the convicted person but also on the victim being aware of such an eventuality.  It is important to emphasise that the relief provided for in section 6(8) is limited to the variation of existing orders; where no compensation order was made at the time of sentencing, the victim is not entitled under this subsection to bring the matter back before the court at a later date on the basis that there has been an upturn in the financial fortunes of the convicted person.

The effect of a compensation order on sentencing and, in particular on the decision whether to impose a custodial sentence, has been the subject of some discussion in the courts.  In DPP v McLoughlin,
 the Director of Public Prosecutions successfully appealed to the Court of Criminal Appeal against a decision of the Central Criminal Court not to order a custodial sentence where the accused had made a sum of €10,000 available in compensation to the victim.  The Court of Criminal Appeal reiterated a view previous expressed
 that the payment of compensation is just one of several mitigating factors to be taken into account by the court and that in the context of a conviction for rape it does not preclude the imposition of a custodial sentence.  Kearns J. stated:

“The court would be strongly of the view that victims in circumstances of this nature should not be drawn into any form of proactive role in determining or negotiating the amount of any compensation which an accused person may offer with a view to mitigating his sentence. The extent of the involvement should be either to indicate a willingness to accept or refuse any sum of compensation that may be offered. Thereafter it is entirely a matter for the court to determine an appropriate sentence having regard to all the multiple considerations which must be borne in mind in this context, including any payment of compensation offered or made.”

There are obvious limitations and deficiencies in the existing schemes for the compensation of victims, both non-statutory and statutory.  A starting point for discussion of reform is the range of European measures discussion in Chapter 4. 

Miscellaneous Procedural Matters

(a)
Bail

Bail may be defined as “the release of a person from custody subject to an undertaking to surrender to custody at a court or garda station at an appointed time in the future.”
 The principles governing the granting of bail, subject to the Constitution, are contained in the common law and the Bail Act 1997. The primary basis upon which bail may be refused is that the accused is deemed likely to seek to evade justice if at liberty prior to his/her trial. The concept of “evading justice” includes not only the possibility that the accused will not surrender to trial, but also that he/she may interfere with witnesses or evidence. This principle offers some protection to the victim of an alleged offence during the pre-trial period.

Thus, where the complainant in a criminal prosecution is fearful of intimidation by the accused prior to the trial of the alleged offence, this may be reason for the refusal of bail by the court prior to the trial. As Finlay CJ stated in DPP v. Ryan, 

“the established reasons for the refusal of bail all come within the broad category of preventing the evasion of justice, either by the accused absconding; by the accused interfering with witnesses; or by the accused destroying, concealing or otherwise interfering with physical evidence.”

Even where bail is granted to an accused person, section 6(1)(b) of the Bail Act 1997 provides that conditions may be imposed upon the bail, to include that the accused refrain from attending at certain places; and that the accused refrain from having any contact with a named person or persons. Again, this can offer some protection to the victim of an alleged offence, since breach of any bail condition may result in the loss of bail.

 (b)
Witness Protection Programme

A Witness Protection Programme was established in Ireland in November 1997 under the management of the Garda Síochána. The programme has been criticised by the Court of Criminal Appeal in DPP v. Gilligan.
 McCracken J. commented that “Undoubtedly the Witness Protection Programme was badly thought out and almost developed a life of its own”, adding that “One of the most worrying features is that there never seems to have actually been a programme.” The lack of formal guidelines as to the operation of the programme, coupled with the absence of any statutory basis for it, has created difficulties where convictions have been secured on the basis of the uncorroborated evidence of accomplices placed on the programme (see for example the decisions of the Court of Criminal Appeal in Holland and Ward).

In March 2007, Fine Gael published proposals to overhaul the Programme and place it upon a statutory footing, with a special Witness Protection Unit to be established within An Garda Síochána.

Section 41 (1) of the Criminal Justice Act 1999 created the statutory offence of intimidation of witnesses, providing for a maximum sentence of ten years imprisonment where a person “harms or threatens or in any other way intimidates or puts in fear another person … with the intention thereby of causing the investigation or the course of justice to be obstructed, perverted or interfered with shall be guilty of an offence”. The Act also created a new offence of attempting to track down witnesses who have been relocated under the Witness Protection Scheme.

(c)
Prosecution Appeals

Section 2 of the Criminal Justice Act 1993 vests in the Director of Public Prosecutions the right to bring before the Court of Criminal Appeal an application to review a sentence which, in the Director’s view, is “unduly lenient”.  The right to review is the Director’s alone; the victim is not entitled to have the sentence reviewed though he may petition the Director to make an application under section 2.   The right to review of certain sentences applies to sentences imposed by any court (in effect, the Circuit Criminal Court, the Central Criminal Court and the Special Criminal Court) on conviction of a person on indictment.
 Consequently, it does not extend to unduly lenient sentences imposed summarily.  Where the Court of Criminal Appeal grants the Director’s application, it may quash the sentence and replace it with such alternative sentence as it considers appropriate that was open to the sentencing court.
  Section 3 of the Act made further provision for an appeal on a point of law to the Supreme Court arising out of the determination by the Court of Criminal Appeal of an application for review of sentence under section 2.
  The appeal may be brought by the convicted person or the DPP but only if the Court of Criminal Appeal, the Attorney General or the DPP certifies that a point of law of exceptional public importance is at stake and that the appeal is desirable in the public interest.
  Thus, where the DPP wishes to appeal an unsuccessful application to the Court of Appeal for review of a sentence he considers unduly lenient, there is no need for independent verification of the Director’s assessment of the exceptional importance of the issue.

Whereas there are broad rights on the part of the defence to appeal against conviction, historically, the prosecution’s appellate rights have been severely curtailed.  By virtue of the rule against double jeopardy, which protects a person from a second trial for the same offence, the prosecution may not appeal against an acquittal.  In section 34 of the Criminal Procedure Act 1967,
 the Oireachtas provided for a prosecution right of appeal on a point of law arising out of a judge-directed acquittal.  Any such appeal was strictly limited to the point of law at issue and, crucially, its outcome was without prejudice to the acquittal.  Section 21 of the Criminal Justice Act 2006
 has amended s. 34 of the 1967 Act by substituting a prosecution right to refer a question of law, arising out of any trial on indictment that resulted in an acquittal, directly to the Supreme Court.    

5.
EUROPEAN AND INTERNATIONAL STANDARDS

The European Union

Increased mobility within the European Union has added a cross-border element to crime.  Particular difficulties arise where individuals, particularly tourists, become victims of crime when outside their home State.
  Although all EU member states provide services to victims, the range and level of services may vary considerably.  Accessing services may be hampered by differences in language and culture.  The participation of the victim in the investigation of the offence and the prosecution of the offender may be difficult at best where the victim is merely visiting the member state in which the crime was committed.  

The phenomenon of citizens experiencing crime in other member states has generated heightened interest in the protection of victims’ rights at EU level.  In 2001, the Council adopted a Framework Decision on the Standing of Victims in Criminal Proceedings
 which seeks to harmonise the levels of protection afforded to victims in the member states.  The concept of victim is broadly defined for purposes of the Decision and extends to “a natural person who has suffered harm, including physical or mental injury, emotional or economic loss, directly caused by acts or omissions that are in violation of the criminal law of a Member State.”
  Article 2(1) of the Decision couches the member state obligation to protect victims in the following terms:

“Each Member State shall ensure that victims have a real and appropriate role in its criminal legal system.  It shall continue to make every effort to ensure that victims are treated with due respect for the dignity of the individual during proceedings and shall recognise the rights and legitimate interests of victims with particular reference to criminal proceedings.”  

Specific provision is included in the Decision for the furnishing to victims of information concerning such matters as services and service organisations, the criminal system and, subsequently, the progression of any criminal proceedings.
  The Decision also obliges the member states to operate procedures for victim compensation.  Article 9(1) of the Decision provides as follows:

“Each Member State shall ensure that victims of criminal acts are entitled to obtain a decision within reasonable time limits on compensation by the offender in the course of criminal proceedings, except where, in certain cases, national law provides for compensation to be awarded in another manner.”

This theme was taken up in a subsequent Council Directive relating to compensation to crime victims which recognises the entitlement of victims to appropriate compensation regardless of where within the European Union the crime was committed.
  The Decision requires member states to facilitate Union-wide access to compensation for victims of crime by establishing comparable national schemes. Clearly, the operation by the State of an adequate scheme of compensation as a matter of Irish law and practice is a precondition to the provision of compensation to citizens from other member states who become victims of crime while within our borders. 

The adoption of the EU Framework Decision is particularly important given the status of EU law within the Irish legal system.  Specifically, the Decision creates legally binding obligations for Ireland and the other EU member states.
 The Framework Decision was adopted by the Council under Title VI of the Treaty on European Union which contains provisions relating to police and judicial cooperation in criminal matters. These provisions are more intergovernmental in nature than other aspects of the Treaty such as the provisions governing the internal market.  Common actions in relation to police and judicial cooperation in criminal matters, for example, are adopted primarily by the Council with reduced input from the European Parliament.  There is also less provision for judicial oversight, although the European Court of Justice does have limited jurisdiction to give preliminary references on the validity and interpretation of framework decisions adopted under Title VI in certain instances.

In substantive terms, the extent to which the Framework Decision incorporates and, indeed, exceeds international standards
 is also worthy of note.

The European Convention on Human Rights

Ireland was one of the original signatory States to the European Convention on Human Rights when the Convention was drafted in 1950.  It ratified the Convention in 1953 together with a protocol establishing the right of individuals to bring applications against Ireland before the Strasbourg organs. However, for decades, Ireland resisted national and international pressure to incorporate the Convention into Irish law which would have rendered its provisions directly enforceable in the Irish courts.  Legislation incorporating the Convention was eventually adopted in 2002,
 although the remedies afforded to individual litigants are strikingly less effective than the equivalent measures in other European jurisdictions.

The Convention, like the Irish Constitution, does not contain a provision expressly dedicated to the rights of victims of crime.  However, the Convention, both in its terms and in the manner in which it has been interpreted by the Strasbourg organs, goes further than the Constitution in certain respects.  First, the text of the Convention is more explicit than the Constitution in defining the circumstances in which a State may interfere with protected rights.  Thus, whereas Article 6 guarantees a criminal accused a fair trial, the provision also recognises that a State may interfere with that right provided that the interference is “prescribed by law” and is “necessary in a democratic society”.  An interference with rights is “prescribed by law” where it is reasonably foreseeable to the average citizen.  It is “necessary in a democratic society” where represents a proportionate means of achieving a legitimate State aim taken from an exhaustive list contained in Article 6.  One such aim is vindicating society’s interest in “the prevention and detection of crime” which implicitly includes the needs of victims.  But another stated aim is the vindication of “the rights of others” which is potentially a more direct and robust basis for protecting victims.  The basic structure of Article 6 is replicated in other provisions of the Convention with the consequence that potentially the rights of victims may be used to justify interferences with other rights of the defence, such as the right to privacy or the right to freedom of expression.

Another important aspect of the Convention is the positive nature of the obligations which it creates for the State.
  In some instances, it may not be sufficient for the State simply to refrain from interfering with the exercise of rights; compliance with the Convention may necessitate the taking of active steps to ensure effective protection.  For example, in the context of Article 2, which protects the right to life, the European Commission of Human Rights has recognised that States must include provisions in its criminal law to deter the commission of offences against the person.
  Similarly, the European Court of Human Rights has held that the criminal trial process must contain safeguards to protect the interests of witnesses in terms of personal security and privacy.

Finally, Article 53 expressly prohibits the use of the Convention as a means of limiting or derogating from rights that are protected under national law or under other international agreements.  This implies that the rights of victims may potentially fetter the development of the rights of the accused under the Convention. In reality, however, this will not occur unless victims’ rights are strengthened in national law and international human rights law.

Other International and European Developments

The situation of victims of crime has featured on the agenda of the Council of Europe since the early 1980s.  Its presence, specifically within the Organisation’s activities in the broad spheres of justice and human rights, has remained on the margins for much of that time, however.  In 1983, the Committee of Ministers opened for signature a pioneering European Convention on the Compensation of Victims of Violent Crime.
  Although the Convention entered into force in February of the following year, it has not attracted widespread support among the members of the Council of Europe.
  Ireland is a notable omission from the list of participating States having neither signed nor ratified the Convention.  The Committee of Ministers added to the momentum generated by the Convention in 1985 with the adoption of a Recommendation on the position of the victim in the framework of criminal law and procedure.
  

The focus on the fight against terrorism in recent years has helped to galvanise renewed interest in the needs of victims and, in particular, victims of terrorist acts.
  The movement to combat human trafficking has also contributed to this trend.
  

On 14 June 2006, the Committee of Ministers of the Council of Europe adopted a recommendation on assistance to crime victims.
  In it, the members of the Council endorse the basic principle that “States should identify and support measures to alleviate the negative effects of crime and to undertake that victims are assisted in all aspects of their rehabilitation, in the community, at home and in the workplace.”
  Assistance should include the provision of State-funded medical, psychological and social care, at least in the immediate aftermath of the crime, which should be provided whenever possible, in a language understood by the victim.
  The recommendation goes on to articulate particular functions that should be exercised by various public agencies to support victims of crime.  Key functions include the provision of information (including information on legal proceedings),
 the referral of victims to other services where appropriate, and the provision of emotional, social and material support during and after investigative and legal proceedings.
  The recommendation recognises the right of victims to effective access to remedies including the provision of compensation through State schemes.
  Finally, the recommendation also deals with broader themes such as the selection and training of personnel,
 national and international co-ordination of victims support services, 
 raising public awareness of the effects of crime,
 and the promotion of victimology research.

In the wake of the recommendation, the 27th Conference of European Ministers of Justice held in October 2006 was dedicated to “Victims: Place, Rights and Assistance.”
  In a Resolution on Victims of Crime, the participants decided “to promote measures at a national and international level to improve assistance to victims and their protection from repeat and secondary victimisation as well as to ensure, as far as possible, their psychological, social and physical rehabilitation as well as adequate compensation for damage suffered.”
  In particular, the Justice ministers recommended that protection for vulnerable persons, including victims, be included in training of police and personnel involved in the administration of justice.
  They invited the Committee of Ministers to promote further the standards concerning victims that have been developed by the Council of Europe and, specifically, to entrust the European Committee on Legal Co-operation the task of examining and making proposals on  various issues pertaining to victims including the availability of adequate remedies and, more broadly, the implementation of Recommendation (2006)8.

Initiatives to protect victims of crime have also been spearheaded under the auspices of the United Nations.  A UN Crime Congress convened in Milan in 1985 elaborated the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, which was subsequently adopted by the UN General Assembly.
  Although not a legally binding document, the Declaration is routinely used as a benchmark for measuring State practice in relation to victims’ rights.  It sets out the following ten basic principles of justice for crime victims:

1. Compassion and respect;

2. Information (on rights in proceedings and explanation of progress);

3. Presentation of views to court;

4. Legal advice;

5. Protection of privacy and physical safety;

6. Informal dispute resolution;

7. Social and medical assistance;

8. Restitution/compensation by offender;

9. Compensation by the State

10. Capacity building/co-operation 

The position of victims of crime is also reflected in international conventions directing at particular, transnational crimes such as the UN Convention Against Transnational Organised Crime
 and its Protocol Against Trafficking in Persons, Especially Women and Children.

6.

SELECT COMPARATIVE REVIEW

Introduction

The purpose of this chapter is to provide an outline of support services in comparative legal systems based on a literature review. Owing to the fundamental differences which exist between adversarial and inquisitorial systems of law,
 the jurisdictions chosen for the purposes of this review are those whose systems derive from the common law.  Drawing on the review of Irish law and practice in Chapter 3, a number of themes emerged and the select comparative review focused on four such themes, namely (1) A Victims’ Bill of Rights; (2) The Victim as Witness; (3) The Victim in Sentencing; and (4) Compensation. 

A Victims’ Bill of Rights

(a)
United Kingdom

The first Victims Charter, setting out the rights and expectations of victims of crime, was published by the Home Office on European Victims Day, 22 February 1990. In its preamble it was stated that:

“In the past, the victim of crime has been described as the forgotten woman or man of the criminal justice system. This verdict was unfair - those working in and with the system have always tried to help the victim. What the charter does, however, for the first time is to set out legitimate rights and expectations. This will be a major advance in giving sympathy for victims more practical expression, and in making sure that victims are treated in the same way in whichever part of the country they suffer from crime.”

The intention behind the charter was to set out guidelines on the treatment of victims of crime by agents of the criminal justice system. The 1990 Charter was divided into four parts, the first of which set out advances which had been achieved in the area of victims’ rights, the second addressed how victims of crime should be treated, the third concerned a review of the role of the various agencies in the criminal justice system with regard to victims of crime and the fourth of which invited comment and debate on issues affecting victims of crime.
 Although the Charter was regarded as “an important advancement in the recognition of victims’ rights”,
 it was also criticised for the fact that it offered little by way of enforceable standards. 

The message contained in the Victims’ Charter 1990 was further supported by a variety of other documents intended to set out the standards of service which could be expected by victims of crime, including guidelines issued by the Crown Prosecution Service,
 the Court Service
 and the Report of the Royal Commission on Criminal Justice.
 These developments were followed by the revision in 1996 of the Victims’ Charter,
 which set out twenty seven standards of service to be delivered by criminal justice agencies dealing with victims of crime, divided into four main areas: provision of information to victims of crime, taking into account the views of victims, treating victims with respect and sensitivity in court, and providing support to victims of crime.

Neither the 1990 nor 1996 Victims’ Charters had any legal status, which led Fenwick to comment that they were better regarded as a formulation of standards rather than the source of any justiciable rights.
 Thus, as Liberty commented:

“Its impact is severely limited by the absence of a supporting legislative framework. There is no legal duty or obligation imposed upon service providers to accord victims the treatment outlined in the Charter. It is a document of broad principles, rather than defined and enforceable rights.”

Renewed focus on the role of the victim of crime at the turn of the century led to the publication in 2002 of a White Paper, Justice for All,
 which promised to put victims and witnesses at the heart of the criminal justice system in order to ensure that they see justice done “more often and more quickly”.
 Although these proposals did not ultimately form part of the Criminal Justice Bill which followed the White Paper,
 the provisions of the Domestic Violence, Crime and Victims Act 2004 enacted a number of important provisions affecting victims including the establishment of a Code of Practice for Victims of Crime. 

Section 32(1) of the Domestic Violence, Crime and Victims Act 2004 provides for the establishment of a Code of Practice in the following terms:


“The Secretary of State must issue a code of practice as to the services to be 
provided to a victim of criminal conduct by persons appearing to him to have 
functions relating to— 



(a) victims of criminal conduct, or 



(b) any aspect of the criminal justice system.”

Section 33 of the 2004 Act sets out the details of the consultative process which must be followed prior to the issue of a Code of Practice, providing for consultation with key agencies including the Attorney General and Lord Chancellor (who is responsible for government policy on the legal system, head of the judiciary and presides over the House of Lords).

Victims are defined in section 52(2) of the 2004 Act as (a) a victim of an offence, or (b) a victim of anti-social behaviour. It is immaterial that no complaint has been made about the offence or that no person has been charged with or convicted of the offence. A wide range of agencies are subject to the Code of Practice, including the Crown Prosecution Service, the Courts Service, all police forces for police areas in England and Wales, the Criminal Injuries Compensation Authority, the Parole Board and the Prison Service. Section 48 of the 2004 Act provides for the appointment of a Commissioner for Victims, whose functions are set out in section 49 as follows:


“(a) promote the interests of victims and witnesses; 

(b) take such steps as he considers appropriate with a view to encouraging good practice in the treatment of victims and witnesses; 

(c) keep under review the operation of the code of practice issued under section 32.”

Section 55 of the Domestic Violence, Crime and Victims Act 2004 provides for the establishment of the Victims Advisory Panel; the Secretary of State is required to consult the Panel at such times and in such manner as he thinks appropriate on matters relating to victims or witnesses of offences or anti-social behaviour. 

Following the conclusion of a consultation process as provided for in section 33, the first Code of Practice for Victims of Crime was issued by the Home Secretary in 2005, and came into force on 3 April 2006.
 Victims are defined in paragraph 3.1 of the Code as “any person who has made an allegation to the police, or had an allegation made on his or her behalf, that they have been directly subjected to criminal conduct”. The Code identifies two additional categories of victims, namely “vulnerable victims” and “intimidated victims”. Vulnerable victims are entitled to additional supports, and are defined as (a) persons under the age of 17 at the time of the offence, or (b) persons whose evidence is likely to be diminished by reason of the fact that the person suffers from a mental disorder or otherwise has a significant impairment of intelligence and social functioning.
 Intimidated victims are also eligible for an enhanced service under the Code, and are defined as victims of criminal conduct whose evidence is likely to be diminished by reason of fear or distress.
 Any complainant in respect of a sexual offence or domestic abuse and the relatives of those who have died as a result of criminal conduct are eligible for an enhanced service under the Code unless the victim has informed the service provider of the victim’s wish not to be so considered.

A key feature of the Code of Practice for Victims of Crime is the entitlement to support. The Code states that “[a]ll victims, including relatives of victims who have died as a result of relevant criminal conduct, should have access to a range of support services in their area.” However, the strength of such entitlement is somewhat weakened by the fact that the Code does not specify a single organisation which has responsibility under the Code to ensure appropriate support services are available for every victim. The code goes on to state that support for victims “needs to be timely and of sufficient quality to meet the individual needs of every victim, including victims who require specialist support.”
 Paragraph 5.3 requires the police to ensure that victims are provided with information about local support services and contact details for those services. 

The Code also sets out in detail the obligations on all criminal justice agencies that interact with victims of crime. Part 5 sets out the obligations on the police. In addition to the obligation to provide information about local support services noted above, the police are obliged to inform the victim as soon as possible if a decision is made not to press charges.
 The Code of Practice also sets out the duties owed to the victim during the investigation process, including the entitlement to be notified, on at least a monthly basis, of progress in cases being actively investigated up until the point of closure of the investigation.
 The Code also provides for the appointment of Family Liaison Officers, who must be assigned to any relatives where a victim has died as a result of criminal conduct or suspected criminal conduct.
 Detailed guidelines are issued to the police in respect of provision of information to victims of crime in relation to arrest and bail,
 and decisions to bring criminal proceedings
 including the imposition of time limits within which such information is to be provided. For example, if a suspect is arrested on suspicion of an offence, the police must notify the victim of this within one working day for vulnerable or intimidated victims and no later than five working days for all other victims.
 

Part 6 of the Code of Practice for Victims of Crime sets out the obligations of joint police/CPS Witness Care Units,
 including the conduct of a full needs assessment with all victims where a “not guilty” plea is entered,
 notification for victims of any requirement to give live evidence,
 notification of the date of all criminal court hearings
 and provision of an information leaflet entitled “Witness in Court”.
 In respect of vulnerable or intimidated victims, there is an additional obligation to provide information in respect of the outcome of all pre-trial hearings and the verdict of the trial, including the sentence if the accused person is convicted.
 The joint police/CPS Witness Care Units must explain to victims the meaning and effect of the sentence given to the offender in their case, and respond to any questions the victim may have.
 Witness Care Units are also obliged to inform victims of the issue of any warrants in respect of the accused,
 and also if any appeal is lodged by the offender in the event of conviction.

The obligations of the Crown Prosecution Service are set out in Part 7 of the Code, including the duty to ensure that victims are informed of charging decisions taken by the CPS,
 or any decision to substantially alter or drop any charge.
 However, it is accepted at paragraph 7.5 that in certain circumstances, the prosecutor may decide in accordance with CPS guidance that it is inappropriate or unnecessary in the particular circumstances to notify the victim, or that for legal reasons, no explanation beyond setting out the tests in the Code for Crown Prosecutors can be given. The CPS has an additional obligation set out in paragraph 7.7 in relation to cases involving a death allegedly caused by criminal conduct, such as murder, manslaughter, dangerous driving or careless driving, cases of child abuse, sexual offences, racially and religiously aggravated offences and offences with a homophobic or transphobic element. In such cases, the CPS must offer to meet the victims and explain a prosecution decision where a prosecutor decides not to bring any criminal proceedings, or where a decision is made to drop or substantially alter charges, unless the prosecutor concludes that in all the circumstances a meeting ought not to take place in which case he or she must record in writing the reason for that conclusion. The CPS must ensure that, where circumstances permit, prosecutors or, if prosecutors are unavailable, other representatives of the CPS introduce themselves to victims at court and answer any questions victims may have about court procedures and give an indication where possible of how long they will have to wait before giving evidence.

Part 8 of the Code sets out the obligations of the Courts Service, including the notification of Witness Care Units in relation to all hearings,
 and the duty to ensure that, where possible, at criminal proceedings victims have a separate waiting area and a seat in the courtroom away from the defendant’s family or friends.

Given the very recent currency of the coming into force of the Code of Practice for Victims of Crime, no evaluations of its impact have as yet been published. While many of the provisions have the potential to improve the situation of victims of crime within the criminal justice system, it should be noted that the entitlements provided appear to fall short of enforceable obligations. Thus, section 34 of the Domestic Violence, Crime and Victims Act 2004 Act sets out the consequences of non-compliance, providing that failure to perform a duty imposed by the Code of Practice does not render a person liable to criminal or civil proceedings. The Code of Practice sets out a complaints procedure in the event of non-compliance: if the victim feels that any of the service providers has not delivered their obligations under the Code, they should discuss their complaint with the person they have been dealing with at that organisation. Following this, they should make a complaint through the internal complaints procedure of that service provider.
 If the victim is not satisfied with the outcome of the internal complaints procedure of the service-provider concerned, he or she may refer the issue, through a member of parliament, to the Parliamentary Ombudsman for consideration.
 In drafting the Code of Practice, the Home Secretary thus declined to adopt the recommendations of Victim Support
 and Liberty
 that consideration be given to the appointment of a dedicated Ombudsman for Victims. Although the Act provides for the appointment of a Commissioner for Victims, restrictions on the powers of the Commissioner would appear to preclude the holding of an investigation or inquiry into an individual case.
 

(b)
Australia

Research in Australia in recent times has also reflected a growing concern for the rights and needs of victims, with a survey in South Australia on crime victims reporting that 90% of those interviewed had some emotional problems after the offence, while a similar proportion suffered a financial cost.
 Warner and Gawlik note that:

“in recent decades, attempts have been made to accommodate the interests of victims in the criminal justice system. The impetus for this trend came first from 
the victims’ movement, and more recently from the restorative justice movement. The victims’ movement has focused on welfare services for victims and procedural rights for victims, while proponents of restorative justice seek more fundamental change.”

Findlay, Odgers and Yeo note that “several jurisdictions such as the Australian Capital Territory, New South Wales, Queensland and Western Australia have legislatively prescribed lists of guidelines to ensure that victims are no longer ignored by the criminal justice system”.

Section 3 of the New South Wales Victims Rights Act 1996 states that “the object of this Act is to recognise and promote the rights of victims of crime.” Section 5 sets out the definition of a victim of crime, subsection (1) providing:

“a ‘victim of crime’ is a person who suffers harm as a direct result of an act committed, or apparently committed, by another person in the course of a criminal offence.”

Harm is defined in subsection (2) as actual physical bodily harm or psychological or psychiatric harm, or the taking, destruction or damage of a person’s property. Section 5(3) provides that if the person dies as a result of the act concerned, a member of the person’s immediate family is also a victim of crime for the purposes of the Act.

Part 2 of the New South Wales Victims Rights Act 1996 sets out the Charter of Victims’ Rights, which lists seventeen rights of victims, including the right to be treated with courtesy, compassion and respect,
 the right to information at the earliest possible opportunity of the services and remedies available to victims,
 access to services,
 information about the investigation and prosecution of the crime,
 information about the trial process and the victim’s role as witness.
  There are clear similarities between the provisions of the New South Wales Charter of Victims’ Rights and the Queensland Declaration of Fundamental Principles of Justice for Victims of Crime which is contained in Part 2 of the Criminal Offence Victims Act 1995.

As with other jurisdictions, however, the New South Wales Charter of Victims’ Rights would appear to fall short of offering legal entitlements to the rights outlined therein. Section 7 of the Victims Rights Act 1996 provides for the implementation of the Charter, providing:


“(1) The Charter of Victims Rights is, as far as practicable and appropriate, to 
govern the treatment of victims in the administration of the affairs of the State. 

(2) Any agency or person exercising official functions in the administration of the affairs of the State (other than judicial functions) must, to the extent that it is relevant and practicable to do so, have regard to the Charter of Victims Rights in addition to any other relevant matter.”

Furthermore, section 8 of the 1996 Act provides that “[n]othing in this Part gives rise to, or can be taken into account in, any civil cause of action”, nor does it create any legal rights not in existence before the enactment of the legislation. Similarly, the Queensland Declaration of Fundamental Principles of Justice for Victims of Crime does not confer legally enforceable rights, but rather is regarded as establishing a set of guidelines for the treatment of victims by public officers in the criminal justice system. Breach of these guidelines can render an officer liable to discipline proceedings within his or her own department.

Part 3 of the Victims Rights Act 1996 provides for the establishment of a Victims of Crime Bureau, whose functions are set out in section 10 as follows:

“(a) to provide information to victims of crime about support services and compensation for victims of crime, and to assist victims of crime in the exercise of their rights, 

(b) to co-ordinate the delivery of support services for victims of crime and to encourage the effective and efficient delivery of those services, 

(c) to promote and oversee the implementation of the Charter of Victims Rights, 

(d) to receive complaints from victims of crime about alleged breaches of the Charter of Victims Rights and to use its best endeavours to resolve the complaints.”

In addition to the issue of an Annual Report, the Victims of Crime Bureau is also entitled to make a special report to the Minister for presentation to Parliament on any matter arising in connection with the exercise of its functions.

Finally, Part 4 of the Victims Rights Act 1996 provides for the establishment of a Victims’ Advisory Board whose membership is to be drawn from the police force, Attorney General’s office, other relevant government agencies and the general community. The functions of the Victims Advisory Board include advising the Minister on policies and administrative arrangements relating to support services and compensation for victims of crime, to consult victims of crime, community victim support groups and Government agencies on issues and policies concerning victims of crime, and to promote legislative, administrative or other reforms to meet the needs of victims of crime. 

(c)
Canada

Several of the Canadian provinces have enacted measures dedicated to supporting victims of crime. A notable example is the province of Manitoba, which passed the Victims Bill of Rights in 2000. The long title to the Bill of Rights refers to the needs, concerns and interests of victims, the entitlement of victims to be given information regarding the investigation, prosecution and disposition of crimes and the public interest in giving guidance and direction to persons employed in the justice system about the manner in which victims should be treated. Part 2 of the Bill of Rights deals with victims’ rights and access to services, setting out an extensive list of the entitlement of victims vis-à-vis the various criminal justice agencies, including the right to information from police agencies including information as to services available to victims of crime,
 the right to an interview by officers of the same gender in sexual offence cases,
 the right to information about prosecutions,
 and the right to information about court administration including the right to a separate waiting area at court.
 Among the rights conferred on victims in respect of the correctional services is the right to request a meeting with offender, which is provided for in section 21 as follows: 

“A victim who wishes to explain to the offender the impact of the offence on the victim and his or her family may request the Commissioner of Correctional Services to arrange a meeting of the victim with the offender.”

Also noteworthy is the provision in section 26 of the Bill of Rights that the victim is to be granted time off for parts of the trial, providing:


“The employer of a person who is a victim must grant him or her, on written 
request, sufficient time off work, without pay, to attend the trial of the person 
accused of committing the offence, for the purpose of 



(a) testifying; 



(b) presenting a victim impact statement to the court; or 



(c) observing any sentencing of the accused person.” 

Section 26(2) provides that time off for this purpose is not to affect seniority or benefits.

Part 3 of the Bill of Rights provides for the appointment of a Director of Victim Services, whose functions are to promote the principles set out in the Bill of Rights, provide victims and their families with general information respecting programs and services for victims and the structure and operation of the criminal justice system, and to provide information to the public about the Act, using pamphlets, notices, and any other means that will effectively communicate the information to the public.
 The Director of Victim Services is also charged with receiving and investigating complaints in accordance with section 28, which provides that upon investigating each complaint the Director must “take or recommend any step that the director considers necessary to address the victim's concerns and any systemic concern raised by the complaint.”
 Section 28(3) of the Bill of Rights requires the Director to make every reasonable effort to provide the victim with a report on the investigation within 30 days of receiving the complaint, with the report to include details of any steps taken or recommended to address the complaint and the victim's right to make a complaint to the Ombudsman about the investigation or report.

There are many apparent similarities between the Newfoundland Victims of Crime Services Act 1988 (as amended) and other common law measures already reviewed in this respect.
 While various commentators have criticised the enactment of unenforceable victims’ rights charters, the 1988 Act at times appears to employ strikingly non-legal rhetoric; section 4 of the Act provides:


“(1) The hardships created by an offence against the laws of society should be 
shared by society as a whole, and victims should be helped in addressing their 
particular needs and concerns. 

(2) When a person breaks the law that person shows a disregard for those who may be harmed and that person owes a debt to society generally and to victims, whether or not the offence has affected a specific, identified victim.”

Notwithstanding such criticism, the Act does go on to provide for victims’ entitlements to access to services and information, although such provisions are expressed in non-mandatory form.

(d)
New Zealand

The New Zealand Victims Rights Act 2002 came into force on 17 October 2002 with the stated purpose of improving provisions for the treatment and rights of victims of offences. Section 7 of the 2002 Act deals with the treatment of victims, providing that any person (in the criminal justice context) who deals with a victim should treat the victim with courtesy and compassion and respect the victim's dignity and privacy. Section 8 provides detail on access to services, stating:   

“A victim or member of a victim's family who has welfare, health, counselling, medical, or legal needs arising from the offence should have access to services that are responsive to those needs.”

However, the force of these provisions is undermined by the provisions of section 10, which provides that the principles contained in sections 7 to 9 “do not confer on any person any legal right that is enforceable, for example, in a court of law.”

The 2002 Act also sets out victims’ entitlement to information on such matters as programmes, remedies, and services,
 and information about proceedings including the progress of the investigation of the offence, the charges laid or reasons for not laying charges, and all changes to the charges laid, the victim’s role as a witness in the prosecution of the offence and the disposition of all proceedings relating to the offence, including any convictions or sentences imposed.
 Additional rights are conferred on victims of sexual violation or other serious assault, serious injury or death, or offences of another kind that have led to the victim having ongoing fears on reasonable grounds for his or her physical safety or security; or for the physical safety or security of one or more members of his or her immediate family.”
 These rights include notice of release on bail of accused or offender,
 notice of temporary release, escape or death of accused or offender,
 and notice of proposal to consider making deportation order and of hearing of appeal against deportation order.
 Pursuant to section 40, victims are also entitled to appoint a representative who can receive information on the victim's behalf, and ensure that the victim is given and understands any notice given. 

Section 28 of the 2002 Act further deals with victims’ views on an application for an order prohibiting permanently publication of the name of the accused; if such an application is made on behalf of the accused or offender, the prosecutor is obliged to make all reasonable efforts to ensure that any views the victim has on the application are ascertained and must inform the Court of any views ascertained.

The complaints procedure under the Victims Rights Act 2002 is also somewhat limited; section 49 provides that a victim may complain to an Ombudsman, the Police Complaints Authority, or the Privacy Commissioner depending on the nature of the complaint. Section 50 states that the Act does not require any person to pay any money, whether by way of damages, compensation, or otherwise to any person simply by reason of a breach of any of the provisions of the Act.

The New Zealand Human Rights Commission has noted that the goals of ensuring victims have the opportunity to be heard and that due weight is given to their views in court proceedings are consistent with the aims of empowering victims and ensuring genuine participation. The Commission concluded that although this is recognised to some extent in the Victims’ Rights Act, “some of the provisions could be strengthened and consideration could be given to providing for victims to be represented in their own right in the criminal justice process. Adopting a more uniform approach to compensation and reparation would also be consistent with the international instruments.”
       

The Victim as Witness

(a)
United Kingdom

As in Ireland, it is frequently commented that in Britain victims have “traditionally had little role other than as a source of evidence”.
 By the closing decades of the 20th century there was growing awareness of the difficulties experienced by victims in this context, particularly vulnerable witnesses such as children,
 the elderly,
 and victims of rape.
 In August 1992 the Home Office and Department of Health published the Memorandum of Good Practice on Video Recorded Interviews with Child Witnesses for Criminal Proceedings to support the implementation of provisions in the Criminal Justice Act 1991 which permitted certain child witnesses to give their evidence via video-recorded statement. Subsequently, videotaped interviews conducted according to the Memorandum became the preferred method of hearing children’s evidence in criminal proceedings, particularly in cases involving allegations of sexual abuse. 

Building upon the measures recommended in the Memorandum, the Home Office in 1998 published Speaking Up for Justice,
 the report of an interdepartmental working group on the treatment of vulnerable or intimidated witnesses, including children in the criminal justice system. The report contained 78 recommendations for the improvement of the criminal justice system from the perspective of victims and witnesses. These recommendations centred on the definition of a vulnerable or intimidated witnesses, identification of intimidated and vulnerable witnesses, measures to provide protection and reassurance to intimidated witnesses, communication between the police and CPS about a witness’ needs, ensuring appropriate interview methods are used, investigative and pre-trial support measures, procedures for applying for special measures to be available at the trial, a range of measures available for use at the trial to assist vulnerable or intimidated adults and children, and the continuation of any necessary measures after the trial. A number of publications were subsequently issued as part of “Action for Justice”, the implementation programme for the measures contained in Speaking Up for Justice.

Many of these recommendations were contained in the Youth Justice and Criminal Evidence Act 1999, Part II of which contained several provisions specifically concerning the protection of witnesses.
 As Zedner notes, the Act:

“provides for vulnerable or intimidated victims to be screened in court, or to give evidence by live link or in camera; for the removal of wigs and gowns; for the admissibility of video-recorded evidence in chief and cross-examination; and for the examination of witnesses through an intermediary. It provides also for the protection of certain witnesses from cross-examination by the accused in person; and restricts the cross-examination of rape complainants about their sexual history.”

The first national witness satisfaction survey was conducted in 2000, and found that 76% of witnesses were fairly or very satisfied with their overall treatment in the criminal justice system. However, almost 20% stated they were intimidated by the process of giving evidence, while almost 40% said they would not be happy to be a witness again.
 Arising from the 2000 survey, the agencies of the criminal justice system were given a joint performance target, to improve the satisfaction level of witnesses with their treatment by the system by five percentage points by 2002, and at least maintain this level of performance thereafter. In 2002 the results of the second national witness satisfaction survey were published,
 which found that 78% of witnesses were satisfied with their experience overall – an increase of 2% since 2000. Satisfaction among victim witnesses increased by 4% between 2000 and 2002. Just over a quarter (26%) of all witnesses reported feeling intimidated by an individual while just over a fifth (21%) felt intimidated by the process of giving evidence or by the court environment. Nearly a quarter of witnesses (23%) felt their contribution was taken for granted, and only half (52%) felt fully appreciated.

(b)
Australia

Special measures in respect of the victim as witness also apply in Australia. For example, in South Australia witnesses under 16 years of age, persons suffering from an intellectual disability, victims of an alleged sexual offence or persons who are at some special disadvantage may be entitled to the benefit of section 13 of the Evidence Act 1929, which deals with the protection of witnesses. Section 13(1) of the 1929 Act provides that if it is practicable and desirable to make special arrangements for taking evidence from a witness in order to protect the witness from embarrassment or distress, to protect the witness from being intimidated by the atmosphere of a courtroom, or for any other proper reason, the court should, subject to stated exceptions,
 order that special arrangements be made for taking the evidence of that witness. Section 13(2) provides a number of examples of the types of orders which may be made, including: 

“(a) an order that the evidence be given outside the courtroom and transmitted to the courtroom by means of closed circuit television; 


(b) an order that a screen, partition or one-way glass be placed to obscure the 
witness’s view of a party to whom the evidence relates or some other person; 


(c) an order that the witness be accompanied by a relative or friend for the 
purpose of providing emotional support.”

Special measures exist in relation to the taking of evidence of children and vulnerable persons in New South Wales. Part 6 of the Criminal Procedure Amendment (Vulnerable Persons) Act 2007, which defines “vulnerable person” as a child or an intellectually impaired person,
 allows for the recording of out of court statements by vulnerable persons,
 the giving of evidence by vulnerable persons via recording,
 and the giving of evidence by closed circuit television.
 Section 306ZK sets out the right of a vulnerable person to the presence of a supportive person while giving evidence. Section 306ZK(2) specifically states that the vulnerable person is entitled to choose the person he or she wishes to have present while giving evidence, while subsection (3) goes on to state that, without limiting the vulnerable person’s right to choose such person, that person: 

“(a) may be a parent, guardian, relative, friend or support person of the child, and 

(b) may be with the child as an interpreter, for the purpose of assisting the child with any difficulty in giving evidence associated with a disability, or for the 
purpose of providing the child with other support.”

Similarly, in Queensland, 9E of the Evidence Act 1977 sets out the following principles for dealing with a child witness:

“(1) Because a child tends to be vulnerable in dealings with a person in authority, it is the Parliament's intention that a child who is a witness in a proceeding should 
be given the benefit of special measures when giving the child's evidence. 

(2) The following general principles apply when dealing with a child witness in a proceeding-



(a) the child is to be treated with dignity, respect and compassion; 

(b) measures should be taken to limit, to the greatest practical extent, the distress or trauma suffered by the child when giving evidence; 



(c) the child should not be intimidated in cross-examination; 



(d) the proceeding should be resolved as quickly as possible.”

(c)
Canada

In criminal proceedings, while the general rule is that all proceedings against an accused shall be held in open court, the federal Criminal Code sets out exceptions, including those which are intended to protect the privacy of victims. The Code includes provisions referred to as testimonial aids and other measures which assist vulnerable victims and witnesses in providing their testimony in criminal court. These provisions recognise that some victims and witnesses may be more vulnerable because of their youth or other factors such as the nature of the crime.
 Thus, subsection 486(1) permits the exclusion of the public in certain circumstances, namely “if the judge or justice is of the opinion that such an order is in the interest of public morals, the maintenance of order or the proper administration of justice or is necessary to prevent injury to international relations or national defence or national security.” For the purposes of subsection (1), the “proper administration of justice” includes ensuring that the interests of witnesses under the age of eighteen years are safeguarded in all proceedings, and justice system participants who are involved in the proceedings are protected. Sections 486(3) and (4) provide for an order prohibiting publication of the identity of sexual offence victims and certain witnesses. 

Other provisions are intended to facilitate the participation of witnesses, include section 486(1.2) which permits a support person to be present in court with a witness under the age of 14 years, or who has a mental or physical disability, in sexual offence proceedings. Section 486(2.1) permits a witness who is under the age of 18 years or who has difficulty communicating, to provide their testimony from behind a screen or by closed circuit TV, where the judge is of the opinion that this is necessary to obtain a full and candid account. This provision applies in proceedings for sexual offences and other specified offences. Section 486(2.3) provides that, in sexual and personal violence offence proceedings, generally, a self-represented accused shall not personally cross-examine a witness under 18 years of age. The court may appoint counsel for the accused to conduct such cross-examination. Section 715.1 permits, in proceedings relating to sexual offences, that where the victim or witness was under the age of 18 at the time the alleged offence occurred, a videotape, describing the acts complained of and made within a reasonable time after the offence, is admissible in evidence, if the victim or witness, while testifying, adopts the contents of the videotape. 

Furthermore, section 715.2 permits, in proceedings relating to sexual offences, that where the victim or witness has difficulty communicating due to a disability, a videotape describing the acts complained of and made within a reasonable time after the offence, to be admissible in evidence, if the victim or witness, while testifying, adopts the contents of the videotape.

(d)
New Zealand

A preliminary paper by the New Zealand Law Commission on the review of the court system, Striking the Balance,
 suggested that victims in New Zealand were dissatisfied with their experience of the courts.
 In the discussion paper that followed the Law Commission acknowledged the need to take victims’ views into account, and improve provision of information and court facilities for victims as a way of ensuring access to justice for victims of crime.
 It subsequently recommended that the treatment of victims would be improved if judge had a discretion to permit all witnesses to be screened while giving evidence, or to give evidence on video where need is established, regardless of the nature of the crime; and that victims should have access to separate rooms at all courts. 

In its response to the Law Commission report, the New Zealand government noted that trial judges generally had a discretion to allow witnesses to be screened while giving evidence if necessary, and that all courts have a secure facility that can be made available if there is a need for that facility on any given day.
 However, the government reaffirmed its commitment to ensuring victims have access to separate rooms in courts where possible so that they are not forced to encounter offenders. The Government thus noted that the Service Charter issued by the Ministry for Justice required that separate rooms be provided for distressed victims. 

The Evidence Act 2006 implemented some of the changes recommended as part of this process. Section 102 provides for directions as to alternative means of giving evidence, conferring on judges a very wide discretion as to the circumstances in which such alternative means may be ordered. Section 102(3) outlines the grounds on which an application that a witness is to give evidence in an alternative way may be made, including:   

 
(a) the age or maturity of the witness;

  
(b) the physical, intellectual, psychological, or psychiatric impairment of the 
witness;

  
(c) the trauma suffered by the witness;

  
(d) the witness's fear of intimidation.

Section 104 provides that if an application for directions is made under section 103, before giving any directions about the way in which a witness is to give evidence in chief and be cross-examined, the judge must give each party an opportunity to be heard in chambers, and may require a report from a qualified person on the effect on the witness of giving evidence in the ordinary way or any alternative way. Section 105 sets out the alternative means by which evidence may be given, including that the witness gives evidence while in the courtroom but unable to see the defendant or some other specified person; or from an appropriate place outside the courtroom, either in New Zealand or elsewhere; or by a video record made before the hearing of the proceeding.

Specific measures for the way in which child complainants are to give evidence are set out in section 105, which obliges the prosecution to apply to court in advance of the trial for directions as to the way in which the complainant is to give evidence in chief and be cross-examined. When considering an application under subsection (1), the judge must have regard to the need to ensure the fairness of the proceeding and that there is a fair trial, and the views of the complainant, in particular the need to minimise the stress on the complainant and the need to promote the recovery of the complainant from the alleged offence.

The Victim in Sentencing

(a)
United Kingdom

In 1960 the Streatfield Committee declared that the “cardinal principle … is that sentences should be based on reliable, comprehensive information relevant to what the court is seeking to do”.
 Ashworth notes that the next three decades saw great increases in the supply of social inquiry reports to courts.
 The content of pre-sentence reports in the United Kingdom are governed by the National Standards for the Supervision of Offenders in the Community,
 which includes an offence analysis which should assess the consequences of the offence, including what is known of the impact on the victim, either from the CPS papers or from a victim statement where available.

In 1996, as a result of the Victims Charter a pilot scheme was introduced in Britain allowing victims to make a statement on the harm caused by the offence. Subsequently, the “Victim Personal Statement” scheme was extended across the country in October 2001.
 Victims of crime were entitled to be informed of their right to make a victim personal statement in the course of making a statement to the police, and also enjoyed the right to update this statement at any time before the trial. Soon after the introduction of the scheme, the Lord Chief Justice, Woolf LJ, issued a Practice Direction setting out the proper approach to be adopted in respect of such statements by the courts:

“The court must pass what it judges to be the appropriate sentence having regard to the circumstances of the offence and of the offender taking into account, so far as the court considers it appropriate, the consequences to the victim. The opinions of the victim or the victim's close relatives as to what the sentence should be are therefore not relevant, unlike the consequence of the offence on them. Victims should be advised of this. If despite the advice, opinions as to sentence are included in a statement, the court should pay no attention to them…”

The use of victim impact statements in the United Kingdom has been the subject of continued debate. Some commentators support the use of such statements, saying “these schemes enhance justice and empower victims, ending the tradition by which victims are forgotten or made invisible”.
 Others are more critical of the use of victim statements, on the basis that the purpose of such statements is often confused and can give rise to unrealistically heightened expectations by victims.
 A study commissioned by the Home Office on the Victim Statements Pilots in 1998
 found that approximately 30% of victims availed of the opportunity to make a statement. Of those who did participate, about one third felt better for having done so, while 18% were upset by the process. Ashworth notes that one possible disadvantage of the victim impact statement is the possibility that it might increase create or exacerbate fear of reprisal from the offender.

Arising from an ongoing debate about the “rebalancing” of the criminal justice system in the United Kingdom, in 2005 the Department for Constitutional Affairs published a Consultation Paper on Hearing the Relatives of Murder and Manslaughter Victims (2005). As a result of the proposals contained in that paper, a pilot scheme was introduced in five courts between April 2006 and April 2007 in England and Wales allowing the relatives of victims in murder and manslaughter cases to “make a personal statement in court before sentence on how the death has affected them, either directly themselves, or through a lawyer or suitable representative”.
 No evaluation in respect of this pilot scheme is available at present.

(b)
Australia

It would appear that each of the Australian territories include provision for the making of victim impact statements by victims of crime.
 Paragraph 6.14 of the New South Wales Charter of Victims Rights provides:

“A relevant victim should have access to information and assistance for the preparation of any victim impact statement authorised by law to ensure that the full effect of the crime on the victim is placed before the court.”

Victim Impact Statements are provided for by Part 2, Division 3 of the New South Wales Crime (Sentencing Procedure) Act 1999. Section 28 provides that a court, if it considers it appropriate to do so, may receive and consider a victim impact statement “at any time after it convicts, but before it sentences, an offender.” The formal content of a victim impact statement is governed by section 30 of the 1999 Act, which provides that a victim impact statement must be in writing and must comply with such other requirements as are prescribed by the regulations. Subsection (2) provides that if a primary victim is incapable of providing information for a victim impact statement about the personal harm suffered, a member of the primary victim’s immediate family or other representative of the victim may, act on behalf of the victim for that purpose.

The right of an individual to make a victim impact statement in Victoria is guaranteed by section 95A of the Sentencing Act 1991. Section 95C of the 1991 Act provides that where the victim has prepared a victim impact statement, the victim must file a copy with the court a reasonable time before sentencing is to take place, and provide a copy to both the offender (or his or her legal representatives), and the prosecutor. Section 95D provides that the court may, at the request of the offender or prosecutor, call a witness who has made a victim impact statement to give evidence and the victim may be cross-examined and re-examined. Section 95E further provides that a victim, or a person who has made a victim impact statement on behalf of a victim, may call a witness to give evidence in support of any matter contained in the victim impact statement or in a medical report attached to it.

(c)
Canada

As noted above, section 3 of the Manitoba Victims Bill of Rights 2000 stipulates the information which must be provided to a victim by the law enforcement agency responsible for investigating an offence. Among this information is the right, once charges have been laid, to be informed of the form of a victim impact statement designated under section 722 of the Criminal Code. Section 722(1) provides as follows:

“For the purpose of determining the sentence to be imposed on an offender or whether the offender should be discharged pursuant to section 730 in respect of any offence, the court shall consider any statement that may have been prepared in accordance with subsection (2) of a victim of the offence describing the harm done to, or loss suffered by, the victim arising from the commission of the offence.”

Section 722(2.1) of the Code provides that as soon as practicable after a finding of guilt and in any event before imposing sentence, the court shall inquire of the prosecutor or a victim of the offence, or any person representing a victim of the offence, whether the victim or victims have been advised of the opportunity to prepare a statement referred to in subsection 722(1). If the victim has been so advised and wishes to exercise the right to make a statement, the procedure for such statements is set out in subsection (2), which provides that the statement must be prepared in writing in the prescribed form and filed with the court. The presentation of a statement is governed by subsection (2.1), which provides that the court shall, on the request of a victim, permit the victim to read the victim impact statement or to present the statement in any other manner that the court considers appropriate. Subsection (3) goes on to state that whether or not a statement has been prepared and filed in accordance with subsection (2), the court may consider any other evidence concerning any victim of the offence for the purpose of determining the sentence to be imposed on the offender or whether the offender should be discharged. For the purposes of section 722, “victim” is defined as:


“(a) means a person to whom harm was done or who suffered physical or 
emotional loss as a result of the commission of the offence; and

(b) where the person described in paragraph (a) is dead, ill or otherwise incapable of making a statement referred to in subsection (1), includes the spouse or common-law partner or any relative of that person, anyone who has in law or fact the custody of that person or is responsible for the care or support of that person 
or any dependant of that person.”

(d)
New Zealand

Victim impact statements are provided for in the Victims Rights Act 2002. Section 17(1) of the 2002 Act provides that:

“the prosecutor must make all reasonable efforts to ensure that information is ascertained from the victim, for submission … to the judicial officer sentencing the offender, about the following matters:

(a) any physical injury or emotional harm suffered by the victim through, or by means of, the offence; and

(b) any loss of, or damage to, property suffered by the victim through, or by means of, the offence; and

  

(c) any other effects of the offence on the victim.”

Additional safeguards are provided in respect of victims under 17. Section 18 provides that in such cases the prosecutor must make all reasonable efforts to ensure that the victim is informed of the purpose of the submission of the information, the obligation to ensure that any information given by the victim is true, the requirement for the information to be recorded and possibly verified, and the identity of persons who may see or keep copies of the information. Section 19 deals with the form of the victim impact statement in New Zealand, providing that information obtained from a victim must be put into writing or recorded in another way (for example, on audiotape or videotape), unless the victim objects to it being submitted to the judicial officer sentencing the offender. 

Having regard to concerns such as those identified by Ashworth, of the potential for victim impact statements to exacerbate victims’ fear of intimidation, section 25 of the Act contains an important safeguard for the rights of victims. Section 25 provides:

“A judicial officer may, on his or her own initiative or on an application for the purpose, order that an offender and every lawyer (if any) representing the offender not be given or shown any part of a victim impact statement if, in the judicial officer's opinion, withholding the part is necessary to protect the physical safety or security of the victim concerned.”

However, the effect of an order under section 25 is to preclude a judicial officer from taking into account in sentencing the offender that part of the victim impact statement. 

Compensation

(a)
United Kingdom

In common with most common law jurisdictions, victims of crime in the United Kingdom may seek damages only in civil courts but not in criminal proceedings. However, the idea of making offenders pay compensation to their victims was introduced in 1972 by the Criminal Justice Act 1972 in respect of injury, loss or damage.
 Ten years later, the Criminal Justice Act 1982 amended the legislation on compensation orders with the intention of increasing their use; these provisions made it possible to make a compensation order as the sole order in a case, and also required that in cases where both fines and compensation orders were imposed, the compensation order must take priority over the payment of the fine. The strength of the compensation order was further increased by section 104 of the Criminal Justice Act 1988, which required the court to consider making a compensation order in every case involving death, injury, loss or damage, and required a court to give reasons if no compensation order is made in such a case. The jurisdiction of magistrates’ courts to make compensation orders was further extended by the Criminal Justice Act 1991 which raised the maximum amount which could be ordered from £2,000 to £5,000. Zedner states that “these developments signified a major shift in penological thinking, reflecting the growing importance attached to reparation over the more narrowly retributive aims of conventional punishment”.
 The provisions relating to compensation orders in the United Kingdom were consolidated by sections 130-134 of the Powers of Criminal Courts (Sentencing) Act 2000.

Ashworth identifies two practical drawbacks to the compensation order from the perspective of the victim.
 The first is that such an order can only be made if the offender is identified, prosecuted, convicted and has the means to pay. Secondly, the increased use of diversion schemes such as police cautions has led to fewer cases being brought to court over the last 20 years, and when the rising use of custody is factored in, the likelihood of an offender being ordered to pay compensation is limited. However, Ashworth suggests that the introduction of a conditional caution may render some improvement in the situation,
 as one of the conditions which may be imposed on cautioned offenders is that they pay a specified amount of compensation to the victim. Research in the United Kingdom among victims of crime has demonstrated that victims prefer to receive some money, even if not full compensation, from the offender rather than from any other source.
 

In addition to the availability of compensation orders, there also exists in the United Kingdom a state scheme for criminal injuries compensation, which was established in 1964 to make discretionary payments to victims of crime. Although originally operated on a non-statutory basis, this scheme developed into the Criminal Injuries Compensation Scheme based on the Criminal Injuries Compensation Act 1995.
 The minimum award which can be made by the Criminal Injuries Compensation Authority is £1,000 and many commentators have noted that the effect of this lower ceiling is to exclude victims of minor assaults and robberies.
 A new tariff scheme was introduced in 1995 in an attempt to address the spiralling cost of payments and growing backlog of cases: the tariff groups injuries into 25 bands, each receiving a standard fixed payment (from £1,000 to £250,000). Persons incapacitated as a result of their injury for 28 weeks or more are entitlement to a separate payment for loss of earnings and the cost of any necessary special care if available. The criminal injuries compensation scheme has been criticised on a number of grounds, including the “arguably derisory figure of £7,500” which is payable to the family in cases of fatal injury, while the tariff scheme has been attacked for unduly limiting maximum awards and for failing to take full account of loss of earnings.
 However, unlike the Irish scheme there is at least some measure of compensation allowed for pain and suffering.

(b)
Australia

New South Wales enacted the first Australian compensation scheme in 1967,
 followed by Queensland in 1968,
 South Australia in 1969,
 Western Australia in 1970,
 Victoria in 1972.

The New South Wales the Victims Compensation Tribunal is now governed by the Victims Support and Rehabilitation Act 1996 (as amended). Section 6 of the 1996 Act defines the categories of persons who are eligible for compensation as primary and secondary victims of acts of violence,
 and a family victim of an act of violence. Acts of violence are defined in section 5 as follows:


“an act or series of related acts, whether committed by one or more persons: 


(a) that has apparently occurred in the course of the commission of an offence, and 


(b) that has involved violent conduct against one or more persons, and 


(c) that has resulted in injury or death to one or more of those persons.”

Schedule 1 of the 1996 Act sets out a table of “compensable injuries” along with a specified average amount of compensation in respect of each injury, up to a maximum of $50,000. The Schedule includes chronic psychological or psychiatric disorder as compensable injuries which are divided into “moderately disabling” and “severely disabling”.
 Domestic violence is also listed as a compensable injury, with the definition of domestic violence set out at Schedule 1, section 7A as follows:


“(a) injury resulting from an act that occurred in the commission of a domestic 
violence offence, 

(b) without limiting paragraph (a), injury arising from the intimidation or stalking of a person …apparent contravention of an apprehended violence order in force” 

The list of persons in respect of whom domestic violence offences may be committed include spouses, persons in a de facto relationship, person who have an “intimate personal relationship”, whether or not that relationship involved a relationship of a sexual nature, and persons living in the same household. Section 21 of the Victims Support and Rehabilitation Act 1996 also provides for the making of special payments for approved counselling services in respect of victims or relevant family members.

Section 67 of the 1996 provides for the establishment of a Victims Compensation Fund, from which all statutory compensation payments are to be made. Interestingly, section 69 of the Act provides that monies to be paid into the Victims Compensation Fund include “all proceeds or profits confiscated under the Confiscation of Proceeds of Crime Act 1989 and all money required by the Criminal Assets Recovery Act 1990 to be credited to the Fund” in addition to money advanced to the fund by the Treasurer or appropriated by Parliament.

In Victoria, the objectives of the Victims of Crime Assistance Act 1996 are set out at section 1 of the Act as follows:

“(a) to assist victims of crime to recover from the crime by paying them financial assistance for expenses incurred, or reasonably likely to be incurred, by them as a direct result of the crime; and

(b) to pay certain victims of crime financial assistance (including special financial assistance) as a symbolic expression by the State of the community's sympathy and condolence for, and recognition of, significant adverse effects experienced or suffered by them as victims of crime; and

(c) to allow victims of crime to have recourse to financial assistance under this Act where compensation for the injury cannot be obtained from the offender or other sources.”

Similar to the New South Wales scheme, the Victoria statute divides those eligible for assistance into three categories: primary victims, secondary victims and related victims. Compensation is dispensed by the Victims of Crime Assistance Tribunal which is established by Part 3 of the Act. However, unlike the New South Wales scheme, the Victoria statute does not include legislative provision for counselling; however, through the government funded Victims Referral and Assistance Service (VRAS) there is a provision for ten sessions of counselling free of charge.

(c)
Canada

In Canada, financial compensation for victims of violent or personal crimes is administered by the provinces, according to their own rules and standards. The Manitoba Bill of Rights provides for the establishment of a financial compensation scheme in two ways: the creation of a Victims' Assistance Fund and Compensation for Victims of Crime. The Victims Assistance Fund is established by 40(1), and is held under the control and supervision of the Minister of Finance. Section 43 governs the use of the fund, providing that the minister may request that payments be made from the fund:


“(a) to promote, deliver and administer services for victims; 

(b) to conduct research into the needs and concerns of victims and into services for victims; 


(c) to distribute information respecting services for victims; 

(d) to make grants with respect to programs and services that benefit victims of crime; and 


(e) to pay the costs of administering this Act.”

Part 5 of the Bill of Rights sets out the scheme of Compensation for Victims of Crime. Eligibility for compensation pursuant to this scheme is addressed in section 46, which provides that an application for compensation may be made in respect of a person who is injured or dies as a result of an event that occurs in Manitoba, and which is caused by an act or omission of another person contrary to the Criminal Code (Canada) specified in the regulations, or occurs while the person does or attempts to do any of the following: 

(i) lawfully arrest a person or preserve the peace, 


(ii) assist a peace officer in the execution of his or her duty, or 

(iii) lawfully prevent the commission of an offence or suspected offence under the Criminal Code (Canada). 

Section 46 stipulates that a charge or conviction is not necessary in order for an application for compensation to be made. Compensation payable to a victim in respect of his or her injury consists of expenses incurred by the victim in respect of the injury and:


(a) if the victim is disabled by the injury, compensation for loss of wages; and 


(b) if the victim is permanently impaired by the injury, compensation for the 
impairment.

(d)
New Zealand

New Zealand courts are empowered to require an offender to pay reparation to the victim of his or her crime. These powers are now contained in the Sentencing Act 2002. Part 2 of the 2002 Act contains detailed provisions on sentences of reparation. Section 32 provides that:


“a court may impose a sentence of reparation if an offender has, through or by 
means of an offence of which the offender is convicted, caused a person to 
suffer—

 

 (a) loss of or damage to property; or

  

 (b) emotional harm; or

  

 (c) loss or damage consequential on any emotional or physical harm or 

loss of, or damage to, property.”

Section 32(2) provides that notwithstanding subsection (1), a court must not impose a sentence of reparation in respect of emotional harm, or loss or damage consequential on emotional harm, unless the person who suffered the emotional harm is a person captured by the definition of “victim” in section 4, paragraph (1). 

In order to assist the court in determining the appropriateness of ordering an offender to make reparation, section 33 provides that a court may order a probation officer to prepare a reparation report for the court, to address:


(a) the value of any loss or damage to property;

(b) in the case of emotional harm, the nature of that harm and [the value of] any consequential loss or damage;

(c) in the case of any loss or damage consequential on physical harm, the nature and value of the loss or damage;  


(d) the financial capacity of the offender;

  
(e) the maximum amount that the offender is likely to be able to pay under a 
sentence of reparation; and

(f) the frequency and magnitude of any payments that should be required under a sentence of reparation, if provision for payment by instalments is thought desirable.

 Section 33(3) further provides that in order to assist with the preparation of a reparation report, a court may direct the offender to make a declaration as to his or her financial capacity.

Section 34 provides that the person charged with preparing the reparation report must attempt to gain agreement between the offender and the victim on the amount that should be paid by way of reparation. If agreement is reached then the terms of that agreement should be reported to the court,
 and in cases where no agreement is reached the person charged with preparing the reparation report must state the respective positions of the offender and the victim, and determine the value of any loss or damage which must be stated in the report. Notwithstanding the provisions of section 34, it is stated that the victim is not obliged to meet with the offender or otherwise participate in the preparation of the report.

Section 35 of the 2002 Act provides for the taking into account the financial capacity of the offender, stating:

“If the offender has insufficient means to pay the total value of the loss, damage, or harm, the court may sentence the offender to make—



(a)reparation for any amount that is less than the value of the loss, 



damage, or harm; or

  

(b)payment by instalments in respect of the loss, damage, or harm; or

  

(c)both”

Similar to the scheme which operates in the United Kingdom, in cases where both a sentence of reparation and a fine are imposed, section 35(2) requires priority to be given to the payment of the reparation. Warner and Gawlik are critical of the use of mandatory reparation orders, describing them as “a token gesture repackaged as restorative justice to gain public support for the administration of justice”, and call for an exploration of the potential for a more effective integration of restorative compensation into conventional criminal justice systems.

 7.
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APPENDIX 1

QUESTIONNAIRE

1.
Did you provide a response to the 2006 Evaluation Survey conducted by the Commission for the Support of Victims of Crime?

Yes / No (please delete as appropriate)

1A.
If No, what service/s does your organisation/project provide to victims of crime?

_________________________________________________

_________________________________________________

1B.
If Yes, has the service you offer to victims of crime changed since you provided the 2006 response, and if so, How?

_________________________________________________

_________________________________________________

_________________________________________________

_________________________________________________

2.
In your view, do victims of crime in your area receive an adequate service?

Yes / No (please delete as appropriate)

2A.
If No, why not?

_________________________________________________

_________________________________________________

_________________________________________________

3.
What additional service/s, if any, would you like to be able to offer victims of crime now?

_________________________________________________

_________________________________________________

_________________________________________________

_________________________________________________

_________________________________________________

4.
How do you envisage the services provided to victims of crime by your organisation developing in three years’ time?

_________________________________________________

_________________________________________________

_________________________________________________

_________________________________________________

_________________________________________________


_________________________________________________

5.
What is your understanding of the role of the Commission for the Support of Victims of Crime now?

_________________________________________________

_________________________________________________

_________________________________________________

_________________________________________________


_________________________________________________

6.
How do you envisage the role of the Commission for the Support of Victims of Crime or an equivalent body developing in three years’ time?

_________________________________________________

_________________________________________________

_________________________________________________

_________________________________________________


_________________________________________________

7A.
Is there anything specific the Commission for the Support of Victims of Crime should do to provide a better service now for your organisation and for victims of crime in your area?


________________________________________________


________________________________________________


________________________________________________

________________________________________________


________________________________________________


________________________________________________

7B.
Which activity do you think the Commission should prioritise in its allocation of funding?

(Please rank 1, 2, 3 etc in order of importance, with 1 as most important):
___
Support for court accompaniment services

___
Support for input into legal change for victims’ rights

___
Provision of advocacy services for victims generally

___
Provision of training to victim support groups

___
Support for groups providing counselling to victims of crime

___
Provision of networking or representation functions for local/regional groups 

___
Funding of groups on a three-year rather than an annual basis

___
Other (please specify) __________________________

8.
Please give names and details of any groups that you know about in your area providing services to victims of crime that are not being funded by the Commission for the Support of Victims of Crime.

_________________________________________________

_________________________________________________

_________________________________________________

9. Are there any other key issues for your organisation in providing support to victims of crime? Examples might include: interaction with gardai; changing profile of victims; or changing forms of victimisation.

_________________________________________________

_________________________________________________

_________________________________________________

10.
Is there anything else relevant you would like to add? Please specify:

_________________________________________________

_________________________________________________

_________________________________________________

________________________________________________

Thank you for taking the time to complete this survey.
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Completed questionnaires were returned by the designated deadline from the following organisations:

1. Adapt, Rosbrien, Co. Limerick

2. AdVIC (Advocates for Victims of Homicide), Swords, Co. Dublin

3. Amen, Navan, Co. Meath

4. Ascend, Roscrea, Co. Tipperary

5. Barnardo’s, Mulhuddart, Dublin 15

6. Beacon of Light Counselling Centre, Clondalkin, Dublin 22

7. Clare Haven Services, Ennis, Co. Clare

8. Court Support Services, Four Courts, Dublin 7

9. Cuan Saor Women’s Refuge, Clonmel, Co. Tipperary

10. Domestic Violence Advocacy Service Sligo (formerly Waves), Sligo

11. Drogheda Women’s Refuge, Drogheda, Co. Louth

12. Irish Centre for Parentally Abducted Children, Ringsend, Dublin 4

13. Inishowen Women’s Outreach, Inishowen, Co. Donegal

14. Irish Tourist Assistance Service, Dublin 2

15. Kerry Women’s Refuge, Tralee, Co. Kerry

16. Laois Support Services against Domestic Violence, Portlaoise, Co. Laois

17. Letterkenny Women’s Centre, Letterkenny, Co. Donegal

18. Mayo Women’s Support Services, Castlebar, Co. Mayo

19. Mna Feasa Women’s Domestic Violence Project, Knockaheeny, Co. Cork

20. Muintir Na Tire, Tipperary Town, Co. Tipperary

21. National Crime Victims Helpline, Camden Row, Dublin 8

22. One in Four, Holles Street, Dublin 2

23. OSS Cork, South Main Street, Cork 

24. Rape Crisis Network of Ireland, Galway

25. Ruhama, Drumcondra, Dublin 9

26. Sexual Violence Centre Cork, Camden Place, Cork

27. Support After Crime Services, Anglesea Street, Cork

28. Women’s Aid Dundalk, Dundalk, Co. Louth

29. Federation for Victim Assistance, Tralee, Co. Kerry

30. Victim Support, Blarney Street, Cork

31. Dublin Rape Crisis Centre, Leeson Street, Dublin 2

32. Three other organisations (two dealing with domestic violence; one with psychotherapeutic counselling) returned questionnaires completed on an anonymous basis.
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Garda Support Measures for Victims of Crime

(Source: http://www.garda.ie/angarda/vimsup.html)

1. Support for Victims of Crime 

Timely and accurate support for victims of crime is a core duty and responsibility of all members of An Garda Síochána. Quality victim support processes and procedures: 

1. facilitate supportive two-way communication and dialogue among victimised persons, investigating Gardaí and professionally trained victim support staff 

2. enables the provision of physical, informational, psychological and emotional support and advice for victims and their families 

3. help prevent feelings of anger, revenge and trauma caused by isolation and misunderstandings resulting from misinformation or unrealistic expectations 

People who are traumatised as a result of crime or other incidents which require a Garda response have the right to Garda support and incident related information. Such victim support services must be delivered in accordance with Garda service standards. Investigating Gardaí will be respectful, helpful, courteous and professional. 

2. Garda Charter for Victims of Crime 

The Garda Charter for Victims of Crime has been updated to take account of current victims support expectations and new developments in our victim support services and networks. It is currently being circulated and published in nine languages on the Garda Síochána Website - www.garda.ie. The revised Garda Charter for Victims of Crime sets out the services and service delivery standards which An Garda Síochána is committed to delivering to victims. All victims will be treated in a courteous, helpful, respectful and professional manner by every member of An Garda Síochána. 

A victim means any person or group of people who individually or collectively, directly or indirectly, suffer harm as a result of a crime or other traumatic incident, which requires a Garda response. 

3. Revised Victim Support Services 

Henceforth, members of An Garda Siochana will refer victims of crime to the National Crime Victims Helpline 1850 211 407. Victims of crime who are tourists will be referred to the Irish Tourist Assistance Service (ITAS). 

National Crime Victims Helpline 

This new service provides a single point of contact for victims of crime. It is operated by experienced volunteers who have received training in counselling and listening skills. Currently, volunteers operating the Crime Victims Helpline provide emotional and informational support for victims of crime. Skilled volunteers advise victims of the relevant support services available at local and national level. 

4. Garda Referral and Informational Procedure 

Members of An Garda Síochána taking incident reports from victims of crime will inform each victim of available support services and provide each victim with the Crime Victims Helpline number, in writing. Gardaí will interact with victim support services at local level and assist victims who wish to contact local victim support services. Gardaí will work in partnership with statutory and voluntary agencies and victim support organisation to ensure the provision of physical, informational, psychological and emotional support and advice for victims and their families. 

Where a crime incident is reported to An Garda Síochána and the victim is a tourist, then contact will be made immediately with the Irish Tourist Assistance Service (ITAS) by telephone - 01 4785295 (with the victim's expressed consent). This is to ensure that appropriate and co-ordinated assistance is delivered every time. Telephone contact will be followed by written referrals. 

5. Garda Family Liaison Officers 

Garda Family Liaison Officers are appointed to keep victims' families informed of the progress of the investigation and to ensure that they are afforded appropriate and relevant emotional, psychological, informational and practical support. 

The local Superintendent will appoint a Garda Family Liaison Officer to families of victims, who have been or are being subjected to emotional or psychological trauma related to incidents / crimes of: 

· Homicide 

· Kidnappings 

· False imprisonment 

· Hostage siege situations 

· Crime (other than above) where violence or an immediate threat of violence has been visited upon the victim.

· Suicide and road traffic fatalities 

In cases of rape and other sexual offences a member of the investigating team, approved by the local Superintendent, will perform the functions of the Garda Family Liaison Officer. The services of a Garda and doctor of the same gender will, as far as possible, be made available to victims. 

The victim will be told about the availability of local specialist agencies dealing with sexual offences. Gardaí will show special sensitivity in relation to sexual offences. 

6. Garda PULSE Generated Letters to Victims of Crime 

When a person becomes the victim of a crime and it is reported to An Garda Síochána, a letter will be completed and forwarded to the victim informing him / her of the name of the investigating Garda, how to contact the Garda, details of the PULSE Incident Number and the number of the Crime Victims Helpline or ITAS as appropriate. 

The purpose of this letter is to provide feedback to the victim and to enable him / her to make appropriate enquiries at any PULSE networked Garda Station on the current status of the case. It also affords the victim a further opportunity to avail of victim support services. A full list of organisations providing support for victims of crime will be attached to this letter. 

This affords the victim an opportunity to make an informed choice, in his / her own time, in relation to availing of appropriate victim support services. The ultimate objective is to facilitate the victims in availing of appropriate victims support services and to avoid causing secondary victimisation. 

A second letter will be sent to the victim in all cases where a person is made amenable for the crime (e.g. charged to appear in court, summoned to court or dealt with under the Adult Cautioning Scheme or the Juvenile Diversion Programme). This letter is intended to improve communication with victims of crime and provide timely feedback. 

Conclusion. 

Members of An Garda Síochána will work with the Commission for the Support of Victims of Crime, statutory and voluntary agencies and victim support services to ensure that victims are afforded appropriate victims support in a caring, confidential, sympathetic and structured manner. 

If you are not fully satisfied or if you have any enquiries, suggestions or feedback on any aspect of the treatment of victims of crime by members of An Garda Síochána write or call direct to: 

The Garda Family Liaison Officer, Community Relations, Harcourt Square, Harcourt Street, Dublin 2. 

Telephone number: 01 - 6663802 E-mail: crimprev@iol.ie or to your local Garda Superintendent. 

A reply will issue within 21 days. 
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� See Seminar on the Support of Victims of Crime, Nov.21, 2006, reported in Commission for the Support of Victims of Crime, Annual Report 2006, p.31.





� DPP v O’Donoghue, unreported, Court of Criminal Appeal, 18 October 2006.





�  Final Report of the Balance in the Criminal Law Review Group, March 2007, p.237.
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